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A. JOHN SIMMONS 

HISTORICAL RIGHTS AND FAIR SHARES 

I. 

My aim in this paper is to clarify, and in a certain very limited 

way to defend, historical theories of property rights (and their asso- 
ciated theories of social or distributive justice).1 It is important, I 

think, to better understand historical rights for several reason: first, 
because of the extent to which historical theories capture com- 
monsense, unphilosophical views about property and justice; then, 
because historical theories have fallen out of philosophical fashion, 
and are consequently not much scrutinized anymore; and finally, 
because of (what I see as) the continuing need to better under- 
stand the historical components of our society's responsibilities to 
the descendants of victims of systematic injustice in our own past. 
The case I will have in mind throughout is that of the property 
claims of Native American tribes, claims based on their historical 

standing as the original owners of certain lands and resources. 
And while I will concentrate here only on the question of recti- 

fying past violations of property rights, this will constitute at least 
a start to answering more general questions about just rectifica- 
tion, which includes the more serious and less compensable wrongs 
of violence against persons.2 

1 For their helpful comments on earlier drafts of this paper I would like 
to thank John Christman, Barbara Levenbook, Nancy Schauber, George 
Sher, Randy Barnett, Daniel Shapiro, Geoffrey Sayre-McCord, and 
audiences at V.P.I. & S.U. and at the Eighteenth Annual Greensboro 
Symposium in Philosophy. 
2 I have in this first paragraph already used the languages of "repara- 
tion," "rectification," and "compensation" as if there were no interesting 
differences between them. Many will find this objectionable. But the many 
who agree that there are important differences here seem unable to agree 

Law and Philosophy 14: 149-184, 1995. 
? 1995 Kluwer Academic Publishers. Printed in the Netherlands. 



A. John Simmons 

By now we are all familiar with Robert Nozick's distinction 
between historical arguments for property rights (or for the justice 
of particular distributions of rights) and end-state arguments for 

rights or justice.3 Historical arguments maintain that whether or 
not a holding or set of holdings is just (that is, whether or not 
we are entitled to or have a moral right to our holdings) depends 
on the moral character of the history that produced the holdings. 
We must see how holdings actually came about in order to know 
who has a right to what. End-state arguments maintain that the 

justice of holdings (and our rights to them) depends not on how 

they came about, but rather on the moral character of the struc- 

on just what those differences are. Loren Lomasky, for instance, distin- 
guishes "rectification" ("restoring precisely that which was removed") from 
"compensation" ("providing something equivalent in value to that which 
has been lost") in Persons, Rights, and the Moral Community (New York: 
Oxford University Press, 1987), p. 142. Onora O'Neill, on the other hand, 
considers "compensation" and "reparation" (both defined roughly as 
Lomasky defines "compensation") as kinds of"rectifications," with "resti- 
tution" as another kind, this last being defined in terms of restoring 
what obtained before some wrong ("Rights to Compensation," Social 
Philosophy & Policy 5 [1987]: 74-75). And Bernard Boxhill distinguishes 
"compensation" (a "forward-looking" concept) from "reparation" (a 
"backward-looking" concept, concerned with the righting of past wrongs) 
in "The Morality of Reparation," in B. Gross, ed., Reverse Discrimination 
(Buffalo: Prometheus Books, 1977), pp. 273-74. I will use "rectifica- 
tion," "compensation," and "reparation" loosely here, referring in all cases 
to that which is due the victim of a wrong in consequence of the wrong. 
As will become apparent, I regard "restitution" or "restoration" (in 
O'Neill's sense) as in one sense the ideal of rectification (or "correction"), 
from which we should depart only when it is impossible to achieve. Thus, 
the ideal is a return to the pre-wrong condition, with no losses for anyone 
but the wrongdoer. This ideal is, of course, typically impossible to achieve, 
so we must aim more generally to secure the conditions that would have 
obtained in the absence of the wrong. Punishment, another traditional 
branch of rectificatory or corrective justice, is normally taken to be due 
the wrongdoer, not the victim, and it will not be discussed here. 
3 Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 
1974), pp. 153-55. 
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ture (or pattern) of the set of holdings of which they are a part. 
We need only a "current time slice" of the set in order to morally 
evaluate the set and its component holdings. 

Nozick, of course, claims that "most people ... think it relevant 
in assessing the justice of a situation to consider not only the 
distribution it embodies, but also how that distribution came about." 
End-state arguments do not capture "the whole story" about rights 
and justice.4 And this seems correct. Whether or not I have a 

right to the keyboard on which I type this paper seems to depend 
on whether I bought it (with money I legitimately acquired) or 
received it as a gift (from someone who had a right to it) or stole 
it from my trusting neighbor. But, contrary to the implications 
of the exclusively historical theory Nozick ultimately embraces, 
it seems just as correct to assert that most of us think that histor- 
ical arguments do not tell "the whole story" about rights and justice 
either.5 Regardless of how the distribution actually came about, 
most of us think that a distribution could not possibly be just in 
which one group of people possessed virtually everything of any 
value, while many other people possessed nothing and were depen- 
dent for their survival on the charity and good will of the 

propertied. Indeed, we may think that historical considerations 
are only even relevant to rights or justice within a context in which 
a certain structure of broadly equal holdings and opportunities 
has first been guaranteed for all. 

This kind of challenge to historical theories is, I think, compell- 
ing and important. But I want to ask that it be set aside for the 

purposes of my discussion here. I want to focus our attention instead 
on a different, more "internal" sort of criticism of historical views. 
And by doing so I hope to reveal more clearly the force that his- 
torical considerations should have in our theories of property rights 
and justice. For if historical principles can solve their internal 
difficulties, they can at least hope to have some claim to equal moral 

4 Ibid., p. 154. 
5 David Lyons, "The New Indian Claims and Original Rights to Land," 
Social Theory and Practice 4 (1977): 254. 
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standing, perhaps alongside of end-state principles in a pluralistic 
theory of rights and justice, even if they cannot hope to satisfy 
Nozick's ambitions for exclusive moral dominion. Or perhaps his- 
torical principles could then be defended as the correct principles 
of property, as the principles which account for one kind of moral 

right, while acknowledging that other kinds of rights, or broader 
moral considerations of justice based in end-state principles, conflict 
with and limit the "trumping" power of property rights. 

II. 

Suppose with me, then, that we have before us convincing historical 

principles of acquisition and transfer. Most likely, these principles 
will be broadly Lockean in nature. Our principle of acquisition, 
for instance, might hold that rights over previously unowned land 
or natural resources can be acquired by usefully employing these 

things in our projects and purposive activities - provided that a 

strong "Lockean Proviso" is satisfied, so that others will have equal 
opportunities to acquire such goods by their own labors. Our 

principle of transfer might hold that rights over the property of 
others can only be acquired by free, consensual transactions (such 
as trades, gifts, bequests, sales, and the like).6 

Many will think, of course, that a historical theory of property 
rights cannot get even this far, perhaps believing that property is 
not a natural moral concept, as the Lockean suggests, but an essen- 

tially institutional one. It must be admitted even by such critics, 
though, that the intuitions underlying historical theories are strong. 
If I am the first settler of a vast uninhabited territory (in another 
solar system, say), and I build a home and cultivate the land needed 
to comfortably support me, surely the settlers coming after would 

wrong me (violate my property rights) if they simply seized my land 

6 I make no assumptions here about the content of Lockean property 
rights (i.e., about which of the "cluster" of ownership rights they include) 
beyond (a) their alienability and (b) their immunity from expropriation 
in the absence of competing moral claims. 
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and home, with ample and equally attractive land and resources 
available to them.7 

What makes historical theories of property rights and justice look 
most questionable, I believe, lies not in their ideal theory - that 

is, not in their accounts of just acquisition and transfer - but 
rather in their nonideal accounts of rectification.8 Historical theories 
of rights standardly include principles of rectification for situa- 
tions of partial compliance, which specify the rights of persons who 
have suffered violations of their rights, as defined by the ideal 

principles of acquisition and transfer.9 If you steal my bicycle, say, 
I have a right to the rectification of this wrong - usually assumed 
to amount to a right that the bicycle be returned to me, along with 

compensation for any damage to it and for any loss I suffered as 
a result of being temporarily deprived of its use. The idea seems 
to be that, in order to rectify a past rights-violation (injustice), 
we must, as far as it is within our power, "make it now as though 
the injustice had not happened."10 We cannot undo a past wrong, 
but we can try to minimize the effects of the wrong." 

7 In fact, I think that an "original acquisition" theory of property, of a 
Lockean sort, can be plausibly stated, motivated, and defended from the 
standard objections. See my The Lockean Theory of Rights (Princeton: 
Princeton University Press, 1992), ch. 5, and "Original-Acquisition 
Justifications of Private Property," Social Philosophy & Policy 11 (1994): 
63-84. 
8 "The rectification principle . . . seems to be the most problematic 
part of the entitlement theory. It is certainly an essential part; for, without 
it, . . . if there has been a single injustice in the history of a state, no 
matter how far back, the state will not be able to achieve a just dis- 
tribution of goods in the present." Lawrence Davis, "Comments on 
Nozick's Entitlement Theory," The Journal of Philosophy 73 (1976): 839. 
9 Nozick, Anarchy, State and Utopia, p. 152. 
'0 Jeremy Waldron, "Superseding Historic Injustice," Ethics 103 (1992): 8. 
a1 To reiterate, we are speaking here only about questions of repara- 
tion, which are independent of further questions about whether or what 
punishment is appropriate for the wrong. It is possible, of course, that 
reparation or compensation may be due the victim of a wrong simply 
for the breach of his rights, even when this breach is accompanied by 
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This idea, familiar to us from the civil law, seems quite appealing 
in relatively simple cases of short-term rectification. But any of a 
wide variety of complications can quickly diminish its appeal. What 

if, instead of just stealing my bicycle, you then melt it down and 
turn it into cufflinks, various pairs of which are bought by innocent 
third parties and later left to their grandchildren as family heir- 
looms? What if I die or you die before rectification occurs? What 
if the injustice remains unrectified for several centuries? And how 

confidently, in any event, can we make the relevant counterfac- 
tual judgments even in relatively simple cases? For to make it as 
if the wrong had not occurred, we must judge what would have 
taken place in the absence of the wrong. But what would have taken 

place may depend on what choices people would have made and 
on other changes in context and circumstances that seem quite 
unpredictable.'2 Would I have met the perfect mate or found the 

perfect job had my mobility not been impaired by the theft of 

my bicycle? Or did the theft save me from being crushed by a 

delivery van while out riding? 
Destruction of stolen property, changes in the cast of affected 

parties, innocent third parties, and the simple passage of time 

complicate the already complicated counterfactual judgments until 
we seem to have passed the breaking point. It is popular, for 
instance, in criticisms of historical theories of property rights, to 
cite instances of massive historical injustices - such as the theft of 
tribal lands and resources from aboriginal peoples - and then to 
note that all of these complications are present. It seems impos- 
sible to say with any confidence just what kinds of property transfers 
would satisfy a plausible historical principle of rectification in such 
cases. Must the struggling Asian immigrant return her hard-earned 

no loss of well-being (or by a gain in well-being). I do not consider 
such cases here. For discussion, see Lomasky, "Compensation and the 
Bounds of Rights" and Gerald Gaus, "Does Compensation Restore 
Equality?," both in J. Chapman, Compensatory Justice: Nomos XXXIII (New 
York: New York University Press, 1991), pp. 28, 33, 67, 69-72. 
12 Waldron, "Superseding Historic Injustice": 8-13. 
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holding in commercial land, land which is now deforested and 

developed, to the distant descendants of the hunter-gatherers from 
whom the land was once stolen? The problems here are not just 
epistemological or evidentiary. It is not just that we lack all of 
the relevant historical data to unravel the chains of historical 
entitlements.13 The problems are also substantive difficulties of prin- 
ciple. It is very hard in such cases to see how we could find any 
satisfactory basis for specifying the exact content of historical rights 
to rectification. Someone was clearly wronged by someone some- 
where in the murky past. But who has rights to what now? The 

players are now very different, the land is irreparably altered, and 

legitimate expectations of myriad sorts surround the present set 
of holdings. If just rectification is in many cases impossible in 

principle, because of the indeterminacy of the principles defining 
historical rights, such rights begin to look like only wishful shadows 
of real rights.14 

A variety of responses to these difficulties seems possible. 
Defenders of historical rights might reply that any moral theory 
will face these kinds of problems in moving from ideal to nonideal 

theory. Any theory, historical or not, will have a hard time deter- 

mining how to remedy injustice when faced with widespread, 
innocent expectations founded on the anticipated continuation of 

unjust arrangements. But this response is too feeble. The problem 
for historical theories seems not to be merely that situations of 

partial compliance require inevitably very complicated principles of 
rectification. The problem seems to be instead that historical 
theories cannot even state the desired principles of rectification 
in any plausible way. There is, for instance, no clear end toward 
which these principles aim us, as there is a clear end toward which 

13 
Despite Nozick's apparent belief that this is the only real problem. 

Nozick suggests using nonhistorical patterned principles of distributive 
justice as "rough rules of thumb" for approximating historical rectifica- 
tion in real world cases where information about the past is incomplete 
(Anarchy, State, and Utopia, pp. 230-1). 14 Davis, "Comments on Nozick's Entitlement Theory": 844. 
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end-state nonideal principles aim (namely, the achievement of a just 
structure of holdings in society). The nonideal theory of a his- 
torical account cannot be (as in an end-state account) a complicated 
set of practical rules for minimizing harm in the transition to a more 

perfectly just arrangement. Historical accounts, having no ideal just 
structure of holdings to aim us at, must defend the content of 
their principles of rectification in a way which is compelling inde- 
pendent of structural goals. And the complications we have been 
discussing seem to stand in the way of such a defense. 

As a result, of course, a very common response to historical 
theories is simply to reject altogether the idea of historical enti- 
tlements. In anything but a world very close to moral perfection, 
historical rights will have no determinate content and hence will 
not be real rights at all. But this simple rejection of historical 
rights also seems feeble. For in our anything-but-ideal actual world, 
in both law and morals, we still take historical rights to rectifica- 
tion very seriously. Given the many reasons we have for taking 
practice to be relevant to theory, the best response to the problems 
of historical theories would seem to be neither to rationalize away 
the problems nor to dismiss the theories, but to see whether further 
clarifying our conception of historical rights can make the problems 
more manageable. 

I will try in the remainder of this paper to undermine the 
standard complaint about historical theories of property rights that 
they cannot specify the precise content of rights to rectification 
in any even remotely complicated contexts. I will do so not by 
arguing that historical theories can specify precise contents for these 
rights, but rather by arguing that their inability to do so consti- 
tutes no defect in the theories. Historical theories can be coherent 
and plausible, I will suggest, and can thus define real rights, even 
when those rights do not have a perfectly determinate content. The 
best historical theory will entail that persons can sometimes have 
rights that give us only imprecise, but nonetheless principled, guide- 
lines for rectification, rather than giving us determinate entitlements 
to particular things or performances. 
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III. 

I want to begin my argument by making two general points. First, 
I think it is easy to be a bit too sceptical about the possibility of 
making reliable contrary-to-fact judgments (and about the moral 
importance of such judgments). While the truth-conditions (or 
assertability conditions) for various kinds of counterfactuals is obvi- 
ously a controversial issue, it is clear that we do regularly make 
counterfactual judgments with a high degree of confidence and take 
them to be centrally relevant to determinations of praise and blame 
and moral or legal liability. "If he hadn't stolen my bicycle, I 
would have been better off (by so much and in these ways)." (Or: 
"If my father hadn't argued against it so passionately, I would have 
married that good-for-nothing bum.") We are not bothered by 
the fact that, during my bicycle's absence, I might otherwise have 
been shot by a deranged hater of bicyclists or might have been 
discovered by a talent scout for the Olympic cycling team. We 
do not hold the thief liable for dashing my Olympic hopes or reward 
him for saving my life. For purposes of assigning blame and lia- 
bility we assume a normal unsurprising course of background 
events, roughly like the one that actually occurred. And we assume 
that our and others' choices would have likewise been more or 
less the same. 

In saying "If he hadn't stolen my bicycle, I would have been 
better off," I am saying that those of my possible histories that 
most resemble my actual history (as closely as their including the 
non-theft of my bicycle allows them to resemble it) involve my 
being better off.'1 Possible worlds with Olympic talent scouts 
noticing my bicycling do not sufficiently resemble the actual world 
in which my bicycle is stolen to belong to the relevantly similar 
class of histories. Often, of course, our judgments concern not what 
would certainly have happened in any relevantly similar history, but 
rather what would have been most likely to have happened. The 

15 This is roughly the analysis of counterfactuals suggested in David Lewis, 
Counterfactuals (Cambridge: Harvard University Press, 1973). 
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vagaries of individual choice and the complexity of background 
conditions often make stronger claims indefensible. They also force 
the moral (and legal) uses of counterfactual claims to be essen- 

tially conservative in nature. In ascribing blame or liability for losses, 
we take ourselves to be bound both to show a high probability 
that the losses would not otherwise have been suffered and to 
make only conservative assumptions about choices and background 
conditions. 

In the absence of full knowledge of what would have occurred 
had a wrong not been committed, blaming a wrongdoer conser- 

vatively constitutes a fair compromise between assuming that his 

wrong would have had horrible consequences for the wronged party 
and assuming that his wrong would have had wonderful conse- 

quences. We instead conservatively assign him liability only for those 
losses that we can confidently attribute to his wrong, against back- 

ground assumptions that things not directly affected by the wrong 
would in its absence have gone on more or less as they in fact 
did. We know that in the absence of the wrong, the wronged 
person (or some other) might have made wild or unpredictable 
choices, and that others might have been influenced to act differ- 

ently because of this. But since we cannot know the likelihood 
or the consequences of such choices, we assume that rash choices 
would not have been made, trying to be fair in our determina- 
tion of the extent of reparation required. If you hadn't stolen my 
money, I might have used it to rashly buy a stack of lottery tickets 
that included the winner, or I might have rashly invested it in penny 
stocks and lost everything. Even if I am a rash person, then, we 
assume an absence of rashness in our counterfactual judgments.16 

16 Obviously, our assumptions will be different if rash choices were 
made in the actual history, at least if these rash choices were not a direct 
consequence of the wrong. More generally, we assign moral liability to 
the wrongdoer only for those of the victim's subsequent losses which 
we take to be direct causal consequences of the wrong itself. To the extent 
that these losses are taken to follow from the victim's own free choices 
and actions, we compare the actual history that includes those choices and 
actions to the closest possible histories that also include them, in order 
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None of this seems to me arbitrary or ad hoc. The difficulties 
of assessing counterfactual judgments are very real and substan- 
tial. But they are not theoretically insuperable; nor, I think, do they 
cast a pall over the whole project of explaining historical rights 
to rectification. People do make choices, and choices are sometimes 

unpredictable. Sometimes we will simply be unable to say what 
conditions would most likely have obtained in the absence of a 

wrong (perhaps because there simply is no fact of the matter avail- 

able). But nothing in that admission (or in the nature of human 

freedom) justifies any stronger scepticism about counterfactuals 

involving persons or about their employment in moral judgment. 
Persons often have a (legal and/or moral) right to what they would 
have enjoyed in the absence of a prior wrong, according to our best 
conservative estimate of what that would have been. Nothing here 
involves assuming without warrant that "rational choice predictions" 
are "normatively conclusive," nor should such worries motivate a 
retreat from our efforts to understand historical rights counter- 

factually.17 Indeed, even within nonhistorical, end-state conceptions 
of rights and justice, these same kinds of counterfactual judgments 
will very likely have to be relied upon to determine entitlements, 
even if these determinations are taken only to have force in the 
context of a just basic social structure. 

A second general point about historical rights is this: I believe 
that the most prominent contemporary defenders of historical rights 

to determine the truth of counterfactual judgments about the conse- 
quences of wrongdoing. 
17 Waldron, "Superseding Historic Injustice": 13-15. We can, for 
instance, confidently claim about Native American tribes that, in the 
absence of the deception and violence that in fact typically caused their 
loss of territories, they would not have given away or sold the land or 
resources necessary to the survival of their tribe or culture. This judgment 
is based not on some simple assumption about the authority of (hypo- 
thetical) rational choice, but rather on our knowledge of the actual prior 
histories of tribal choices and the vitality of their cultures, and on con- 
servative assumptions about background conditions (and thus about the 
consequences of choice). 
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have importantly misdescribed such rights. Nozick, for instance, 
suggests that what is distinctive about the historical conception of 
rights is that, thus conceived, rights are to particular things; whereas 
on end-state conceptions of rights, rights are to shares of the 
total social product.'8 On historical accounts, the labor, say, that 
grounded a property right in the first place is invested in some 
specific object, establishing a connection between the person and 
the object that persists even if the object is well-traveled after- 
wards. Rights depend on the actual history of acquisitions and 
transfers of particular things. When you steal my bicycle, my right 
to that particular bicycle persists not only through wrongful expro- 
priations, but also through acquisitions by innocent third parties. 
Injustice permanently taints goods, because those particular goods 
are morally marked with the rights of their legitimate owners. As 
Locke puts it, "this labour being the unquestionable property of 
the labourer, no man but he can have a right to what that is once 
joined to."19 Rectification calls for a return of unjustly appro- 
priated objects to their rightful owners. By contrast, on end-state 

conceptions of rights, since rights are to shares of goods (i.e., to 
shares that satisfy the structural distributional requirements of the 
end-state theory in question), rectifying injustice is a simpler matter 
of adjusting the relative sizes of shares of goods. To rectify the 
theft of my bicycle, we need not return to me that particular 
bicycle, or any bicycle at all, provided that my overall share of goods 
is readjusted to its appropriate size and shape, the one specified 
by the favored pattern. 

Nozick attempts, of course, to make the end-state view seem 
ill-motivated and oppressive, since it gives people claims on a share 
of the goods produced through the honest labors of other indi- 
viduals. It pries apart production and distribution, treating created 

18 
Anarchy, State, and Utopia, pp. 238, 171-72. See also Lomasky: 

"Persons' rights are rights to particular performances and are rights over 
particular items of property" (Persons, Rights, and the Moral Community, 
p. 142). 
19 

John Locke, Second Treaties of Government, ?27. 
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goods as if they were manna from heaven. But many of his readers 
respond instead by noticing that the end-state view makes the 
project of rectifying a long history of social injustice seem possible 
and attractive. We "simply" bring the shares of oppressed people 
into the range of those acceptable under the relevant end-state prin- 
ciple. On the historical view, on the other hand, this rectificatory 
project seems impossible, both for evidentiary reasons (we have 
no clear records of the complicated strands of entitlements to 
particular things) and for reasons of principle (the change of cast, 
the irreversible alteration or destruction of the things people were 
once entitled to, the passage of time, and so on, make it impos- 
sible even in principle to specify the holders or the contents of 
historical rights). If historical rights simply "dissolve" in these ways, 
why should we take them seriously as real rights at all? 

An important part of the problem here for historical theories 
of rights is that the contrast with end-state theories has been badly 
drawn. Most obviously, of course, end-state theories will often 
also advocate the use of historical criteria for rights. If the end-state 
principles are taken as guides only for the basic structure of society 
(as on Rawls's view, for example), entitlements within a just struc- 
ture of basic institutions will be historical claims on particular 
objects, not rights to shares of the total social product.20 

Less obvious, perhaps, is the fact that no adequate historical 
theory can do without the idea of historical rights to shares of 
goods. This is most evident in two kinds of cases. In the first kind 

20 Nozick, of course, treats patterned theories as if their favored prin- 
ciples were intended to govern all distributions of goods within societies. 
Thus, in a perfectly just society, if you give me a more expensive gift 
than I give you, or if a judge awards compensation for an unintentional 
wrong, a patterned theory would require redistribution to restore the 
initially just pattern (since shares have now changed size). This under- 
standing of patterned theories reduces them to a rather silly straw man. 
No real defender of a patterned theory believes that Christmas is a time 
for the redistribution police to be especially wary. As the discussion below 
indicates, I believe that Nozick's characterization of historical and end- 
state theories in fact badly distorts both approaches. 
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of case, the object to which I have a right is destroyed or irreversibly 
altered by some wrongdoer. You steal my bicycle and run it through 
a compactor or melt it down. What becomes of my right? How 
is the theft to be rectified, on an historical theory of rights? Surely 
my right in such a case is not any longer a right to a particular 
object, nor is it a right to a certain share of the total social product. 
It is rather a right to a certain-sized share of a particular set of 

holdings - namely, to a share of the holdings of the wrongdoer. 
Let me call this a historical right to a "particularized share." Now 
it may seem that such a right could not be a historical right at 

all, since I have no historical connection (say, through my labor) 
with the object on which I have a claim in this case. But 
this appearance is mistaken. One needn't oneself have any deep 
historical connection with an object, beyond a transactional 

connection, in order to have a historical right to the object. If 

you give me an object you own (or sell it to me), my right to it 
is perfectly historical, despite my having no prior connection to 
it.21 Similarly, in the present case of theft and destruction, you forfeit 
to me rights over a certain share of your legitimate holdings by 
virtue of your illegitimate theft and destruction of my property. But 

21 Historical theories are often criticized for their apparent inability to 
explain how alienation (transfer) of property rights is even possible. If 
my labor is mixed with an object, thus preventing any legitimate non- 
consensual appropriation of the object by another (since taking the object 
would involve taking my labor as well), why doesn't my labor continue 
to inhere in the object when I try to alienate my rights to the object, 
rendering consensual transfer impossible? See Jeremy Waldron, 
"Superseding Historic Injustice": 17, and The Right to Private Property 
(Oxford: Oxford University Press, 1988), pp. 259-62. The answer, I think, 
involves reinterpreting the Lockean idea of mixing one's labor with a thing 
in terms of incorporating that thing into legitimate purposive activities. 
One's rights over a thing are (in part) determined by its role in our pursuits 
or projects. Since one purpose we may have for a thing is that it be 
transferred to another person as a legitimate holding, our purposive incor- 
poration of the thing (our "labor" in it) ends with the transfer. No 
"residue" of our "labor" persists in the thing, any more than it does when 
we abandon property, allowing it to "revert to common." 
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the right to this share is still perfectly historical. The claim in 

question depends on the past history of holdings and is justified 
by the importance of free acquisition and transfer. The claim is 
not based on any patterned or end-state insistence that the resulting 
shares meet a favored structural requirement - that they be equal, 
say, or that they be proportionate to the overall moral desert or 
virtue of the parties. 

The second kind of case I have in mind is that of (what I will 
call) mandatory "downsizing" of legitimate holdings. Even the most 
thoroughly libertarian historical rights theorists acknowledge that 
historical rights must be sensitive in certain ways to changes in 
circumstances. Property claims that were once perfectly legitimate 
may cease to be so with decreases in the pool of resources or 
increases in the number of persons needing to draw on those 
resources. Thus, even Nozick allows that his Lockean Proviso 
applies to holding as well as to taking goods. If I legitimately appro- 
priate a desert water hole, and all the other water holes subsequently 
dry up, the content of my rights over the water hole changes with 
the changed circumstances. I can no longer charge whatever I 
wish for the water. Nor does my legitimate appropriation of a desert 
island permit me to later deny a new castaway access to the island's 

meager resources.22 No historical rights theory can be even remotely 
plausible unless it incorporates some version of a Lockean Proviso 
for takings and holdings - that is, unless it limits historical rights 
by some reasonable requirement that we leave "enough and as 
good" in common for others.23 

I take the appropriate Lockean position on this issue to be some- 
thing like the following. Persons have rights of fair access to available 
land and natural resources. These rights are opportunity rights, 
not rights of property in a fair share of the earth. Property rights 
in the earth and its resources are acquired by the incorporation 
of things (falling within our fair share) into our legitimate pur- 
posive activities. But changes in circumstances may change what 

22 Nozick, Anarchy, State, and Utopia, p. 180. 
23 Locke, Second Treatise of Government, ?27. 
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constitutes a fair share. Thus, both access (opportunity) rights and 

property rights may change in their extent or content as circum- 
stances change. 

In the Nozickean example, simply imagine eight castaways, each 
of whom has an access right to one-eighth of the island's land 
and resources. Each of the eight takes property in his or her full 
fair share. But children, grandchildren, and additional castaways 
increase the population without any corresponding increase in 
land or resources. The original eight must then "downsize" their 

previously legitimate holdings, giving the new population fair access 
to their shares of the island. If the original owners refuse to yield, 
those of their holdings that exceed their fair shares may be justi- 
fiably seized by those who have rights of access (that is, seized by 
incorporating that surplus into their legitimate projects).24 

As in our first kind of case - that of altered or destroyed stolen 

property - the point to notice here is that the mandatory down- 

sizing creates for the original owners of the island an historical right 

24 
Lyons suggests that in such a situation it may be legitimate to require 

the original castaways to give up their private property altogether. If all 
the islanders are better served by a system of collective ownership, all 
may be obliged to pool their resources ("New Indian Claims": 263). 
My own view is that mandatory downsizing is the typical requirement 
in such circumstances, with collective property being a legitimate result 

only of voluntary joining of individual holdings or of collective purpo- 
sive activities. To suppose otherwise is, I think, to suppose - mistakenly, 
in my view - that justifications of property must always be optimality 
justifications rather than permissibility justifications. See my "Original- 
Acquisition Justifications of Private Property," section II. There may, of 
course, be some things that are not privately appropriable in the first place 
(because they are indivisible or because fair shares are unusably small, 
say). Locke, for instance, discusses the English common in these terms. 
And downsizing may in certain cases result in individual rights in undi- 
vided shares. Finally, considerations of charity may in some cases require 
that private property be surrendered. But while these kinds of possi- 
bilities may motivate a voluntary move to collective ownership, I take 
none of them to be equivalent to that of requiring the nonvoluntary 
conversion of private to collective property. 
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to a share of their original holdings. And again it is a right to 
what I called a "particularized share." It is neither a right to just 
any fair share of the whole island nor a right to a particular piece 
of land or property. It is rather a right to some appropriate share 
of the specific original just holdings of that original castaway. And 
once again, as in our first kind of case, it may be thought that 
the right in question could not count as genuinely historical, since 
it rests on some apparently end-state idea of a fair division. Some 
of Nozick's critics, for instance, have suggested that his use of the 
Lockean Proviso undermines his theory, incorporating end-state 
considerations into what is supposed to be a purely historical 

theory.2D Nozick explicitly denies that this is the case,26 and I think 
he is right to do so. For, first, the idea of a fair share used in this 
account is motivated not by the need to insure some pattern of 

holdings, but by the requirement that our appropriations and 

holdings not harm or unfairly disadvantage others. Second, the idea 
of a fair division, on this model, is used only in determining rights 
of access to land or resources. Actual property rights continue on 
this account to be based in the actual history of acquisitions and 
transfers, not in the desirability of achieving any favored pattern 
of distribution of property rights. While rights of fair access limit 
the possible scope of property rights, they do not determine the 
content of those rights or the relative sizes of individuals' shares 
of property. Who owns what (if anything) within his or her fair 
shares is determined by what has actually taken place, by the specific 
history of actions and transactions. 

IV. 

If I am right about this, then a properly developed historical 

theory of rights will accept the idea of property rights in shares 
of goods. But the historical rights in question will be to particu- 

25 See, for one among many such arguments, Husain Sarkar, "The 
Lockean Proviso," Canadian Journal of Philosophy 12 (1982). 
26 

Anarchy, State, and Utopia, p. 181. 
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larized shares - not rights either to particular objects or to general 
shares of the whole of the divisible resources. The historical theory 
thus still retains some of the essential particularity of historical 
claims.27 But by acknowledging that some historical rights are not 

rights to particular things, the theory also gives us some reason 
to believe that the problem of rectifying complicated injustices 

may not be insoluble in principle. For even if we cannot say pre- 
cisely to what particular thing some individual or group is entitled, 
we can now see that just rectification may be achieved in such a 
case by redistribution within a range of appropriate outcomes. 
And the theory now has something intelligent to say about why 
the content of historical rights is not always determinate - some- 

thing to say, that is, that should not just lead us to conclude that 
the historical rights in question are not real rights at all (or that 
if real, they are only real because reducible to end-state rights). But 
it will undoubtedly seem that still I have left the content of 
historical rights to particularized shares too vague to do any real 
work in explaining the requirements of historical rectification of 

injustice. So let me add a few very brief remarks on how I think 
the idea of rights to particularized shares can be more fully 
specified. 

Let me begin again with the case of destroyed or altered property. 
It was noticed long ago (by Lawrence Davis) that where stolen 

goods were destroyed, no rectification seemed possible on Nozick's 
entitlement theory. It was noticed as well that the most obvious 
addition to make to his theory to handle such cases would be 
some sort of indifference principle:28 where the stolen good is 

destroyed (or irreversibly altered), the victim's right is to some share 

27 Some resources, of course, are not divisible into shares. And where 
(if ever) the downsizing of artifacts is at issue, division will routinely be 
pointless. In such cases the relevant rights to shares will still be particu- 
larized in the right sense, even if they are rights only to undivided 
shares. 
28 Davis, "Comments on Nozick's Entitlement Theory": 840-1. As Davis 
notes, Nozick seems content to employ an indifference standard (earlier 
in his book) in formulating his Principle of Compensation. 
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of the wrongdoer's goods that raises the victim to at least as high 
an indifference curve as had the theft not taken place. The obvious 
worries about introducing an indifference principle are that (a) it 
leaves many possible just rectifications between which we must 
somehow choose, and (b) it ceases to preserve entitlements to par- 
ticular objects.29 Indeed, we might suppose that endorsing such a 

principle within an historical entitlement theory would mark a shift 
from a "deontic" to an "outcome-oriented" conception of rights. 
And then all historical entitlements to particular things would be 

threatened, since no rights would ever be violated if the victim's 

well-being were simply appropriately enhanced during the course 
of the apparent right-violation.30 

These worries will be lessened, I think, by noting that rights 
of rectification in such cases may be more specific than the dis- 
cussion has thus far indicated. In particular, if the motivation in 

rectifying wrongs is to as nearly as possible nullify the effects of 
the wrongdoing (i.e., to make it as if the wrong had not occurred), 
the best rectification in cases of theft will be that which returns 
the victim to the closest possible approximation of the condition 
that would have obtained in the absence of the theft. If you steal 

my bicycle but do not destroy it, I am entitled to the return of 

my bicycle (plus additional compensation for loss). I am not entitled 
to demand instead the cash amount that raises my indifference curve 
to an appropriate level. Nor are you entitled to decide to keep 
the bicycle and instead pay me that cash amount. This suggests 
that if you steal my bicycle and do destroy it, a genuinely histor- 
ical theory must say that appropriate rectification is not just the 
return of any share of your goods that meets an indifference 

29 Ibid.: 842, 844. 
30 Eric Mack, "Nozick on Unproductivity: The Unintended Con- 
sequences," in J. Paul, ed., Reading Nozick (Totowa: Rowman & Littlefield, 
1981), 186-87. See also Robert P. Wolff, "Robert Nozick's Derivation 
of the Minimal State," in Reading Nozick, p. 86; Jeffrey Paul "Property, 
Entitlement, and Remedy," The Monist 73 (1990): 569-71; O'Neill, 
"Rights to Compensation": 78-79; Lomasky, Persons, Rights, and the Moral 
Community, p. 143. 
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standard, but rather the return of a share that effectively facili- 
tates my transition to the state I would have been in but for the 
theft. If you have another bicycle of comparable quality, or you have 
the cash to allow me to replace my stolen bicycle with a similar 
one, giving me these would be better rectifications of the wrong 
than would giving me a pile of books that I would value as highly 
as my bicycle. I am not entitled to demand the books instead of 
an identical bicycle, nor are you entitled to insist on providing 
the books as compensation instead of exercising one of the other 
options. I conclude from this that (a) historical rights theories 
need not embrace a pure indifference principle (with all of its atten- 
dant difficulties) in cases of destroyed property; and (b) that claims 
to particularized shares in such cases, while not always claims to 
particular shares, will normally be claims to something in a rela- 
tively narrow range of options. 

Let me return now to the second case of rights to particular- 
ized shares - the case of mandatory downsizing - and to our 
example of the desert island castaways. When the island's popula- 
tion increases, just what may the needy newcomers lay claim to and 
what must the original islanders surrender? My view is this: the 
original islanders must make available to the newcomers some 
portion of their holdings that will allow the newcomers access to 
a fair share of the island's land and natural resources. But the original 
islanders have the right to choose which portions of their holdings 
to relinquish, and they retain their rights over even the relinquished 
portions so long as the newcomers opt not to make property in 
them. The original islanders may choose to keep the fair share of 
their original holdings to which they feel most attached, for 
instance, or in which they have invested the most labor. And they 
are entitled to compensation from the newcomers for improvements 
they have made in the portions of their holdings they are obliged 
to surrender. 

The newcomers, on the other hand, are entitled to take in their 

purposive activities their fair shares of the original islanders' pre- 
viously legitimate holdings. But they may take only from the 

relinquished portions. If the original islanders resist downsizing their 
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holdings and refuse to choose which portions to surrender, the 
newcomers may seize their shares without the original owners' 
consents. But they may not seize just whatever portions they choose. 

They must take those portions that are least central to the original 
owners' pursuits and that carry the least investment of labor by 
the original owners. The newcomers may not seize their shares 
without indicating to the original islanders their intention to do 
so and their need for fair access. And they must compensate the 
islanders for any improvements previously made to the portions 
seized. 

Finally, both parties must compensate the other for any losses 
caused by holding or seizing property in a fashion that is illegiti- 
mate at the time, but that later becomes legitimate through changed 
circumstances. For instance, an original islander might retain control 
over more than his fair share, denying the newcomers full access; 
but later developments might increase the available land (a drought 
dries out swampland, say) or decrease the demand (some of the 
islanders die), rendering the retained share fair at this later time. 
In that case, compensation is owed the newcomers for losses suffered 

by not having had access to their fair shares during the inter- 

vening years. Or the newcomers could seize more than their fair 

shares, gradually distributing portions of these illegitimate holdings 
to their children or to other newcomers, until the shares they all 
hold are of an appropriate size. In that case, compensation is owed 
to the original islanders for the losses they suffered from having 
for a time less of their original property than that share to which 

they were entitled. In neither case has the historic injustice simply 
been "superseded," as Jeremy Waldron seems to suggest is true of 
such cases,31 for compensation is still due for unjust losses suffered 

during the time before which circumstances (and fair shares) 
changed. 

If I am right about this, then we should once again conclude 
that rights to particularized shares can in fact be given some rea- 

sonably specific content. The original islander's claim to a share 

31 "Superseding Historic Injustice": 24-25. 
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of her initial holdings (in cases of mandatory downsizing) is not 
necessarily a claim to an antecedently specifiable holding, but it 
is a claim that is far more specific than simply a claim to any 
appropriately sized share of the island. Further, if my remarks here 
are plausible, we can see at least part of what a historical rights 
theorist should say about the effects on our rights of passing time 
and changed circumstances. This has always been a sore subject 
for historical rights theorists, for it has always looked ad hoc to 
claim that rights simply expire or fade away if we ignore or com- 
plicate injustices for long enough. In the face of an entire society 
historically descended from unjust land acquisitions, say, Nozick can 
hardly say, "We will start taking historical entitlements seriously 
now; these old entitlements don't count any more. But these current 
entitlements, grounded in precisely the same way as the old ones 
that we'll ignore, are supremely important morally." 

We can now see some ways in which historical rights can change, 
shrink, or expand, and so be sensitive to passing time and changing 
circumstances, without their simply fading away.32 My own view 
is that mere passage of time, considered strictly by itself, can have 
no effects on the substance of our moral rights, including our rights 
to rectification of past injustices. I am aware, of course, of the 
legal doctrines of (positive and negative) prescription and adverse 
possession, and of statutes of limitations, all of which are based 
precisely on the idea that legal rights (or liabilities) of various 
sorts can simply fade away as a result of long periods of time during 
which they are not exercised or enforced. I can acquire a right 
of way on your property, for instance, by trespassing for long 
enough, and you can lose your right to exclude me. But these 
legal doctrines, insofar as they are defensible at all, are based on 
concerns about evidentiary difficulties and on the plights of 

32 I do not, of course, wish to argue that historical rights can never 
disappear altogether due to changed circumstances. If you steal my banana, 
eat it, and die immediately (from an allergy to bananas, say), leaving no 
property behind with which to compensate me, my right to rectifica- 
tion simply disappears. 
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innocent third parties or nonculpably ignorant wrongdoers, whose 
lives have been built up around legally indefensible expectations. 
The doctrines were never intended to legitimize the positions of 
those who, say, maliciously seize another's property and cleverly 
manage to hold it long enough for the prescriptive legal rules to 

apply. It is not, then, mere passage of time that is intended to 
affect our rights, even on these legal doctrines.33 

It may seem, of course, that no account of historical rights (of 
the sort I've described) could deny that rights will fade away in 
the face of certain kinds of wrongs. If property rights are acquired 
over things by incorporating them into our activities and projects, 
surely stealing those things removes them from our activities and 

projects, and so ends our rights over them.34 But this argument 
essentially destroys the moral distinction, crucial to Lockean theories 
of property, between abandonment and theft. Abandonment of 

property is accomplished by clear signs of one's intention not to 
ever use that property again. Theft of property may take that 

property out of my immediate plans and projects; but it will leave 
that property a part of my vague or long-term plans, provided 
only that I would be happy to get that property back (perhaps 
because I could advance my ends by selling the property or by char- 

itably giving it away). When my wife tries to collect for the 
Salvation Army my various never-used mementos and assorted junk, 
my reply is usually that I still want these things (I may want to 
use them or just enjoy them some day). They have not been aban- 
doned, nor would they count as abandoned by me if they were 

gathering dust instead in some thief's basement. 
Three final points on this subject: first, my response to this objec- 

33 George Sher argues that there are "necessary conditions for desert 
of compensation which become progressively harder to satisfy over time." 
But his arguments are only to the conclusion that entitlements are very 
likely to diminish over time; and this diminution has nothing to do with 
the mere passage of time (simpliciter). "Ancient Wrongs and Modern 
Rights," Philosophy & Public Affairs 10 (1981): 6, 13. 
34 Waldron, "Superseding Historic Injustice": 18-19. 
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tion assumes, with the objector, that the conditions for continued 

possession of a right must mirror those for the initial acquisition 
of a right. And this is by no means obviously the case, as the 

example of promissory rights clearly shows.35 Acquiring a promis- 
sory right from another requires the other's intention to convey 
the right (or at least the other's intention to use signs that he knows 
will lead you to believe he intends to convey it). Continued pos- 
session of a promissory right, however, does not depend on the 

promisor's continued intention that you should enjoy the right. The 

promisor's further intentions, after the binding promise is made, 
are irrelevant to your continuing to have a right that he perform 
as promised. 

Second, with special rights other than rights to things, one cannot 

extinguish the right by eliminating the rightholder's capacity to 
use the right. If I have negotiated an unlimited contractual right 
to, say, enter your studio to view your art collection whenever I 

please, this right cannot be extinguished by crippling and blinding 
me. The right remains a moral asset, even if I cannot exercise it. 

(I might, for instance, sell the right to some third party.) It would 
be most odd, then, if theft of property, merely by removing the 

property from its owner's plans and control, affected the owner's 

rights over the property. 
Third, I have deliberately ignored in all of this the most obvious 

and complicated way in which passing time and changed circum- 
stances can affect the substance of our moral rights. That is when 
the rightholder or the violator of rights dies. In what ways does 

change of cast entail change of rights, particularly in the cases of 

unrectified property injustices with which I am chiefly concerned 
here? That, of course, is a central issue in attempts to rectify the 
actual long-term injustices which are included in our society's 
history, and I will discuss it very briefly in the final section of 
this paper. 

35 See my discussion of this issue in On the Edge of Anarchy (Princeton: 
Princeton University Press, 1993), pp. 111-12. 
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V. 

I have said that I hope this discussion will help to illuminate the 
issues confronted in addressing systematic, large-scale injustices in 
our own history, such as the theft of tribal lands from Native 
American peoples. Unfortunately, I can give here only a brief sketch 
of how we might apply our theoretical results to such practical 
concerns. And I must begin with two quick caveats. First, our 
discussion provides direct assistance in analyzing only property injus- 
tices, such as the theft of aboriginal land and resources - injustices 
which are surely not as serious as the more direct and violent 

personal wrongs done to aboriginal peoples. Second, the hopelessly 
incomplete or one-sided historical records of injustices and their 
aftermaths will present insuperable evidentiary barriers to reaching 
any very specific conclusions about just rectification. But we can 
still say a little about the principles of rectification to which we 
should appeal in such cases. 

There are, I think, two broadly liberal approaches to dealing with 
the claims and problems of groups like the Native American 

peoples, only one of which is historical in the sense discussed 
here. Some theorists treat Native Americans simply as one of a 
number of disadvantaged groups in our society, all of whom need 
to be made better off until they enjoy the social and economic 

rights and goods that justice demands be provided to all. Native 
Americans may require some special rights, based on the special 
vulnerability of their cultural context; but their tribes' historical 

standings as the original occupants of the Americas are irrelevant 
to their current moral claims.36 The alternative liberal approach 

36 This is roughly the approach taken by Will Kymlicka in Liberalism, 
Community, and Culture (Oxford: Oxford University Press, 1989). See espe- 
cially the long footnote on pp. 158-61 in which Kymlicka expresses 
scepticism about the moral importance of "the fact of original occupancy." 
Lyons also concludes that "it is highly doubtful that [Native Americans] 
have any special claims based upon their distant ancestors' original occu- 
pation of the land" ("The New Indian Claims . . .": 268). Waldron 
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to this end-state view is to take seriously the historical claims of 
Native Americans to land and resources as the basis of persistent 
rights to rectification, beyond anything to which they are entitled 
simply as equal citizens (or persons).37 The virtue of the histor- 
ical approach, as I see it, is that it preserves the particularity of 
Native American claims. Their rights are not, I think, just rights 
to some fair share of American resources; they are rights to a par- 
ticular (or a particularized) fair share. Treating Native American 
rights as exclusively end-state rights means denying that the actual 
arguments made by Native American tribes for historical rights 
to particular lands and resources have any moral force at all, or 
any appeal beyond ungrounded emotionalism. But I do not think 
most of us regard Native American demands for control over 
portions of their historical homelands simply as unmotivated, sen- 
timental nonsense. 

It is tempting to embrace the nonhistorical, end-state view if 
we think that passing time and changing circumstances simply wipe 
out such historical rights. But I have suggested some ways in which 
historical rights can be sensitive to changing circumstances without 
simply dissolving in the fact of change. I've argued that we can have 
genuinely historical rights whose content is nonetheless impre- 
cise. This imprecision of content, however, does not reduce such 
rights to general, nonhistorical (i.e., end-state) rights to any fair 
share. Rather, such rights can be to particularized, though not 
particular, fair shares of land or resources. 

These arguments enable us to defend a conception of Native 
American rights to rectification that preserves at least some of 
the particularity of the claims actually advanced in lawsuits and 
published arguments by (or on behalf of) Native American 

seems sympathetic to this approach as well ("Superseding Historic 
Injustice": 26-28). 
37 A good recent example of this approach can be found in James Tully, 
"Rediscovering America: the Two Treatises and Aboriginal Rights," in 
An Approach to Political Philosophy: Locke in Contexts (Cambridge: 
Cambridge University Press, 1993). 
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tribes.38 There is, I think, a range of acceptable rectificatory 
outcomes in these cases. Native American historical rights are to 

particularized shares; but the relevant entitlements were seldom 
made precise by any freely chosen (or otherwise responsibly accom- 

plished) just downsizing of holdings. This means the historical rights 
of Native Americans are in certain ways imprecise (in addition to 

being exceptionally difficult to trace). But their rights are to 

(currently) fair portions of the actual lands they lived, hunted, 
and worked on, not to generic fair shares of American land. And 
these particularized rights are to portions of what were once their 
central holdings - for instance, to portions of lands they held sacred, 
lands on which they resided, or lands in which they invested labor 

through agriculture or other improvements (like ecological man- 

agement). Where lands or resources within the acceptable range 

38 It may, of course, be maintained that end-state arguments can also 
particularize claims in the ways I am here suggesting can only be accom- 
plished by historical arguments. For instance, showing equal respect 
or regard for all (within an egalitarian framework) might be thought 
to involve taking seriously the cultural contexts, religious beliefs, and 
emotional attachments of Native Americans (and all others), resulting 
in a favored distribution of property rights that would give to Native 
Americans portions of their historical homelands (and to others the 
property to which they are in various ways attached). I believe that this 
sort of argument in fact amounts to either just a disguised historical 
argument (where an alleged "end-state" goal like "equal respect for 
culture" illicitly incorporates historical elements) or an argument that 
has no real hope of succeeding. For any nonhistorical basis of claims to 
property can be easily satisfied by people other than those who seem 
intuitively to have special rights to the property in question. For instance, 
tribe A and tribe B might historically have lived in, hunted in, and 
defended adjacent and ecologically similar territories, both tribes regarding 
both territories as parts of sacred land. But only tribe B's lands were 
later expropriated by settlers and effectively destroyed (for tribal use) by 
industrial development. Equal regard for the cultures, religions, and attach- 
ments of the two tribes would likely give them equal claims on the 
historical homeland of tribe A. Only historical considerations could give 
tribe A any special rights with regard to that territory, rights of the sort 
actually claimed by Native American tribes. 
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of particularized shares have been destroyed or irreversibly altered 

(by commercial development, say), the best rectification will be 

accomplished by returning lands or goods that most closely approx- 
imate those to which Native Americans have particularized rights, 
or lands or goods that best facilitate duplicating the condition 

they would have enjoyed in the absence of the original injustice. 
Our counterfactual judgments in these cases should be conserva- 

tive, assuming an absence of rashness and of extraordinary 
developments. And additional compensation for losses incurred 

during the changing of circumstances that required downsizing must 
also be considered. 

It will certainly turn out that some past property injustices are 

simply unrectifiable. And it will certainly turn out as well that 
our judgments about just rectification will be fuzzy at best, com- 

plicated as they are both by evidentiary problems and by the 

imprecision of historical rights to shares (and of the concept of a 
fair share generally). The calculations required to determine even 
a reasonably specific range of acceptable rectificatory outcomes 
will be, to say the least, extraordinarily complex. But the princi- 
ples noted here can at least provide some very broad guidelines 
for the proper way to particularize the reparations made to Native 
American peoples. We will always face, of course, the problems 
of conflicting claims by current generations of (largely) innocent 
third parties, those "newcomers" to the Americas whose expec- 
tations are firmly based on an assumed continuation of current 
distributions of land and resources. Those of us in this group are 

not, of course, quite like the completely innocent person who 

unwittingly builds his life around holdings that just turn out to have 
been stolen by an earlier possessor. For we all know the history 
of theft, broken agreements, and brutal subjugation on which our 

holdings in land and natural resources historically rest. But the 
claims of current generations of Americans must still be taken 

seriously. They can only be taken seriously in the right measure, 
however, if we first understand at least some of the force of the 
historical rights of Native Americans with which these claims are 

alleged to conflict. 

176 



Historical Rights and Fair Shares 

Now it may seem that in these suggestions I have blithely ignored 
the two largest obstacles to understanding or accepting historical 

rights: the changes in cast that accompany long passages of time, 
and the dramatically different conceptions of property in fact favored 

by most Native American tribes. I will close this discussion with 
a few brief remarks on these two problems. Taking changes of 
cast first, there are obviously two central, relevant possibilities of 
this sort: those involving the death of the victim of wrongdoing 
and those involving the death of the wrongdoer. Both sorts of 
cases are complicated. When the wrongdoer dies, he may leave 
behind nothing that could adequately compensate his victim for the 
wrong, in which case rectification will simply be impossible. Where 
land is at issue, of course, this will generally not be the case (though 
we will still need to deal with the conflicting claims on the land 
of the children or dependents of the wrongdoer or of innocent third 

party holders of stolen land). But set all of this aside for now; the 
impossibility of full rectification in certain kinds of cases is not, I 
think, any more of a problem here than is the impossibility of 
retributive justice in cases where offenders die before they can be 
punished. The more troubling questions, I believe, clearly concern 
those cases in which the victim of wrongdoing dies. If the victim's 
rights die with him, of course, then Native American rights cannot 
possibly have persisted through the centuries in the ways my 
previous remarks suggested. 

And why should we suppose that rights of rectification have 
simply been passed down family lines, from the original victims 
of injustice all the way to their current descendants? After all, 
those original victims might, in the absence of the injustice, have 
later sold their holdings or lost them in a poker game or given them 
to a needy friend, so that the relevant rights never would have 
passed to their children anyway. Why should inheritance of rights 
to rectification simply be assumed in this way,39 particularly when 
we know that inherited property is the source of many apparent 

39 Waldron, "Superseding Historic Injustice": 15. 
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social injustices?40 To this I think there are three appropriate 
responses. First, our counterfactual judgments about how things 
would have gone on in the absence of the wrong should be con- 

servative, as I argued earlier.4' Second, I think children have rights 

40 
Lyons, "The New Indian Claims . . .": 258. 

41 Some might argue, of course, that some of the counterfactual 
judgments necessary to the case for historical reparations are simply 
(necessarily?) false. Following the lead of Parfit, a number of philoso- 
phers have pointed to a set of "existential" difficulties allegedly involved 
in attempts to apply the historical theory of rectification to cases like those 
of the Native Americans. The central objection is put most clearly by 
Christopher Morris. If the idea of rectification is to restore victims to 
the conditions they would have enjoyed in the absence of the injustice 
(or to the closest approximation thereof), the historical theory cannot, 
Morris claims, sanction rights to rectification for persons conceived after 
the injustice occurs - for instance, for the descendants of wronged Native 
Americans. For insofar as the injustice certainly changed the conditions 
under which the children of victims were later conceived, those children 
are different persons than the ones who would have been born in the 
absence of the wrong done to their parents. There is, then, no condi- 
tion that actual children would have been in had injustices prior to their 
conceptions not occurred; nor is there any sense in which they can 
claim that they would have been better off in the possible world without 
the injustices. "Existential Limits to the Rectification of Past Wrongs," 
American Philosophical Quarterly 21 (1984): 176-77. I can only quickly 
sketch here what I take to be the correct response to Morris (et al.). There 
can be no denying (and Morris does not try to deny) that Morris's 
conclusion is counterintuitive. Common sense has no trouble with the 
claim: "If my parents had not had all of their property stolen (before 
my conception), I would have had an easier life as a child." Yet on 
Morris's analysis, this claim is straightforwardly false. His analysis fails, I 
think, because it involves either: (a) a tacit assumption that a significant 
injustice necessarily alters subsequent conditions for the conception of 
offspring; (b) an assumption that the relevant claims always concern 
identity across possible worlds, rather than some version of the "coun- 
terpart" relation across worlds (see Lewis, Counterfactuals, pp. 39-43, 67); 
(c) an assumption that perfect identity of genetic makeup is the single 
privileged criterion of personal identity; or (d) some combination of these 
assumptions. I reject all three of these assumptions. The best analysis of 
the counterfactual above, I think, sees it as equivalent to: "In those possible 
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against their parents to the receipt of property (including in this 

"property" parental rights to the return of stolen property) that 
is needed by those children for a decent life; and in the case of 
the children of hunter-gatherers, this will invariably mean rights 
to use of the land and natural resources. Even if the parents did 

freely give away or sell the land their children needed for a decent 

life, then, the children would still have claims against the recipi- 
ents of that land to the portions they needed.42 Their parents were 
not entitled to dispose of the land without regard for the needs 
of their offspring. Finally, and perhaps most obviously relevant, 
we have the fact that the land and resources at issue were taken 

by Native Americans to be tribal property, not individual property.43 
If the property was thus held jointly, so were the relevant rights 
to rectification of injustice; and then, of course, the death of indi- 
vidual Native Americans was irrelevant to the question of persisting 
historical rights, as was the question of inheritance of rights (since 
the tribe as a whole never died, in at least many actual historical 

cases). 
Now this last response may seem to solve the problem of the 

changing cast of characters only at the price of introducing new 
difficulties into our attempts to make sense of historical rights. First, 

worlds in which I (or my counterpart) exist and my parents do not have 
all of their property stolen (before my conception), I have an easier life 
as a child (than that which I had in the actual world)." Since there cer- 
tainly are such possible worlds (i.e., since, contrary to assumption (a) above, 
the absence of the theft could not be claimed to necessarily exclude my 
existence [or the existence of my counterpart]), the counterfactual at issue 
will be perfectly capable of being true. For a more sceptical examina- 
tion of these questions, see George Sher, "Compensation and Transworld 
Personal Identity," The Monist (1979): 381-83. I should add, for those 
who find my reply to Morris unconvincing, that the second and third 
responses in the text below in no way depend on this reply, since they 
do not turn on any claims of transworld identity (or on possible world 
counterparts). 
42 I discuss this view in The Lockean Theory of Rights, pp. 204-12. 
43 Waldron, "Superseding Historic Injustice": 15; Lyons, "The New 
Indian Claims . . .": 257. 
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there is no doubt that most Native American tribes understood 
the nature of their property in land and resources quite differ- 

ently than, say, Locke and Nozick understand property rights. Tribes 

regarded themselves as inseparably connected to certain territo- 

ries, so that their identities depended on continued and in some 
cases exclusive use of the land. Tribal ownership (or, better, stew- 

ardship) of the land was typically viewed as essential and inalienable, 
with ownership not so much derived from productive use as 

demanding productive uses that harmonized with the land.44 And 
this amounts, of course, to a view of property in land which is more 
national than simply joint or collective. On such a conception of 

property in land, mandatory downsizing to make room for new- 
comers makes no clear sense. Newcomers may be permitted to 
use (nonsacred) tribal lands, but they cannot come to have any kind 
of property in the land that excludes tribal use. 

From a Lockean historical perspective, this Native American con- 

ception of property rights will probably be viewed as in certain 

ways simply mistaken. Persons have rights of fair access to land 
and natural resources, and even a nation is not entitled to insist 
on control over a territory of inflexible size.45 We must make 

44 Tully, "Rediscovering America," pp. 138, 153-54. This view of 
property thus had more in common with pre-Lockean (than with 
Lockean) European conceptions of property, according to which land 
was sometimes taken to define the family that possessed it and conse- 
quently to be inalienable for that family. 
45 Locke himself regarded national territories as set by understandings 
or contracts (treaties) between nations, in which members of each society 
give up rights of fair access to land within the agreed-upon boundaries 
of other societies (Second Treatise, ?45). But it is unclear why such agree- 
ments should be taken to bind or protect (a) new residents of these 
societies (prior to their consenting to membership); (b) individuals in 
the state of nature (such as Locke imagined Native Americans to be); 
or (c) nations that lack this understanding or were not otherwise party 
to any tacit or express agreements concerning national territory. Locke 
could, of course, have tried recognizing the Native American nations as 
genuine political societies, and then placed them with the nations in group 
(c), thus justifying appropriation of their territories by European settlers. 
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room for everyone.46 Native American beliefs that they need not 

yield to newcomers exclusive control over portions of their terri- 
tories would then be viewed as a kind of nonculpable moral 

ignorance, an ignorance that perhaps excuses their acts of resis- 
tance to settlement of their territories, but that in no way limits 
the rights of fair access (and self-defense) of newcomers. The 
alternative (i.e., non-Lockean) historical perspectives are either con- 

ventionalist, relativizing property claims within a territory to those 

acknowledged by the dominant conventions in that territory,47 or 

use-oriented, denying that exclusive private property in land or 
natural resources is possible. 

But it may seem that the problems for a Lockean historical 

theory run still deeper. We might think, for example, that Lockeans 

simply can't handle joint or collective property claims at all, 
that all Lockean property is individual. This view, I think, is 

clearly confused. Joint property is certainly possible on a Lockean 

But this would have entailed that those same Native Americans were 
free to appropriate European territory. It was thus safer from Locke's 
perspective (which included his desire to defend European settlement 
of the Americans) to place Native Americans in class (b), as Locke in 
fact did. 
46 This implication for national property is one of the least discussed 
features of historical rights theories. A Lockean alternative is to view 
the right of fair access as a right of access not to land and natural resources, 
but to the means for living a decent life. This right of fair access might, 
then, in developed societies entail, not rights to land for newcomers, 
but rights to wealth or to nonalienating opportunities for paid employ- 
ment. See The Lockean Theory of Rights, pp. 293-94. 
47 The Lockean view "naturalizes" property rights, I think, precisely 
to avoid such conventionalism. For if property rests simply on social 
convention, our property cannot be secure, given the possibility of simple 
alterations in social convention. The Lockean has to argue that while 
agreements between persons or within groups may change property rela- 
tions between those involved, such agreements cannot change the rights 
of those not party to the agreements - such as white settlers, who could 
insist, on natural moral grounds, on their rights of fair access to land 
and resources. 
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view.48 Any individual property that individuals freely join together 
is then the (private) joint property of that collective. And further, 
if property acquisition turns on labor or on the incorporation of 

objects into purposive activities, joint property will be produced 
wherever objects are incorporated into collective projects. Thus, 
Native American tribes can certainly be supposed even on a 
Lockean view to have joint property in bodies of land or in natural 
resources. They can thus have historical rights to land or resources 
that can persist through time; they can have rights to the rectifi- 
cation of property injustices (i.e., injustices consisting in violations 
of those historical rights); and they can have rights that may be 
affected (in the ways we have discussed) by changing circumstances. 

This conclusion needs two final points of clarification. First, even 

joint or collective property is subject to the individualistic limit 
set by the idea of a fair share. Collectives may hold no more 

property than the sum of the fair shares of their individual 
members.49 And mandatory downsizing will be determined in terms 

48 Indeed, national territory is for Locke in one sense all joint, for though 
it is composed of private land holdings, this private land is "united" to 
the commonwealth (Second Treatise, ?120). And the commons within each 
nation's boundaries is the pure joint property of all the nation's members 
(ibid., ?35). On the acquisition of collective property in Pufendorf and 
Locke, see my "Original Acquisition Theories," section III. 
49 The truth of this claim rests on (at least) three assumptions. First, of 
course, I assume that collectives are the kinds of things that can possess 
rights. Second, I assume no insuperable difficulties are introduced by 
the changing composition of the collectives. Third, I assume that members 
of a collective may hold in trust the rights to fair shares of other members 
who have been wrongfully killed or who have died after being unjustly 
deprived of their shares. Thus, we cannot reduce the fair share of a tribe 
by killing off its members or by stealing their land and waiting for them 
to die off. Tribes are entitled to hold shares in trust for future members 
under such circumstances (for some reasonable time period, at least), 
just as family members are entitled to do in cases of joint familial property. 
Morris has objected to the second of these assumptions by suggesting 
that since the collective will have "radically different" histories in the 
possible worlds containing and not containing the injustice, the actual and 
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of the proportionate downsizing of individual shares. Second, our 
Lockean conclusions about Native American tribal property cannot 
be derived by strict adherence to the letter of Locke's own argu- 
ments. Locke himself took Native Americans to have property only 
in their artifacts and in the products of their hunting and gathering. 
They had no property in land, for they did not use the land itself 
in any efficient way, as did the European settlers who enclosed 
and cultivated portions of the earth. Thus, for Locke there was 
no question of required reparations for encroachments on tribal 
lands, for those lands constituted vacant waste still awaiting original 
appropriation.so 

If, though, we take seriously the idea that property can be 
acquired by incorporation into our purposive activities, then the 
collective tribal activities of hunting, fishing, migratory residence, 
nonsedentary agriculture, and the like, could certainly have 
grounded tribal property rights in land and resources. But while 
Locke may have been wrong on that point, he was certainly right 
about the inefficiency of aboriginal land use, at least in this one 
sense - there is not enough land in the world to support us all at 
the population density levels characteristic of original Native 
American tribal life. Even if hunting and gathering remain 
legitimate sources of property in land, the fair shares of land avail- 
able for exclusive use by hunter-gatherers must be far smaller than 
those originally occupied by aboriginal Americans. Thus, manda- 
tory downsizing enters our theory even if we reject Locke's 
assumptions about which activities constituted productive (hence, 
appropriative) uses of the land. 

the possible collectives cannot be identical ("Existential Limits": 181). But 
here, unlike the case of individuals conceived after the injustice, the 
identity of the group across possible worlds can be supported by conti- 
nuity with the previous (i.e., pre-injustice) history of the group in all 
similar worlds. Even more obviously, the "counterpart relation" (that 
can be used instead of identity in such cases) can be supported by that 
same previous history. 
50 

Tully, "Rediscovering America," pp. 148, 162. 
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We are left, then, with a characteristically liberal idea, one that 
we can now see is embraced by both purely historical and purely 
end-state theories of property rights and social justice (and so, we 
can surmise, one that will be embraced by any hybrid theory as 
well). Justice cares about insuring to all persons (access to) their 
fair share of goods and resources; it cares far less about the manner 
in which persons use these goods to advance their life plans and 

particular projects, or in the perceived virtues of those plans or 
projects themselves. 
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