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REDRESSING HISTORIC INJUSTICEt 

I 

Each person, says Kant, and each group has the right to approach other 

peoples in the world with a view to 'offering to engage in commerce.' 
Though the privilege2 is terribly abused, still 'such abuse cannot annul 
the right of citizens of the world to try to establish community with all 
[others] and, to this end, to visit all regions of the earth.'3 Kant insists 

* Faculty of Law, Columbia University. 
t This article is adapted from a preliminary draft of the second chapter of a book en- 

titled Cosmopolitan Right, to be published by Oxford University Press. The book takes 
as its starting point Immanuel Kant's rather fragmentary discussion under the same 

heading in The Metaphysics of Morals, trans. M. Gregor (Cambridge: Cambridge 
University Press, 1991) at 158-9 [hereinafter Metaphysics of Morals]; Gesammelte 

Schrifen, ed. Royal Prussian Academy of Sciences (Berlin: Georg Reimer, 1900), vol. 6 
at 352-3. Chapter 1 of the draft, entitled 'Kant's Heading "Cosmopolitan Right"' 
(available upon request), sets out some of the main features of Kant's cosmo- 

politanism. See also the discussion inJ. Waldron, 'What Is Cosmopolitan?' (2000) 8 

J.Pol.Philosophy 227. The book is not intended as an exercise in Kant exegesis. As I 

say, it takes Kant's discussion as a starting point, but it proceeds from that starting 
point to continue doing (for our circumstances) the sort of thing that Kant took 
himself to be doing (for his circumstances), and to continue asking- and, if possible, 
answering - the general questions that Kant asked. The aim is not to say what Kant did 
and why, but, rather, to approach certain problems (that might have been quite 
unfamiliar to Kant) - problems around multiculturalism and identity politics - in a 
Kantian spirit and under the discipline of some general principles that Kant was 
rather insistent on. The most important such Kantian principle is the one I call 'the 
Proximity Principle' - that is to say, that everyone has a natural duty to come to terms, 
in civil union, with those with whom he finds himself unavoidably side by side, whether 
or not he likes them or trusts them or shares anything else with them (common 
culture, common understandings). 

1 Kant, Metaphysics of Morals, supra note 1 at 158 (6: 352). 
2 It seems to be a privilege in Hohfeld's sense: that is, no duty not to; but it does not 

correlate with any duty to respond in any particular way, except not to act as though the 
overture itself were wrongful. Cf. Kant, Perpetual Peace, in Political Writings, ed. H. Reiss 
(Cambridge: Cambridge University Press, 1991) at 106: 'Hospitality... means the right 
of a foreigner not to be treated with hostility because he has arrived on the land of 
another. The other can turn him away, if this can be done without destroying him, but as 

long as he behaves peaceably where he is, he cannot be treated with hostility.' (8: 358) 
3 Kant, Metaphysics of Morals, supra note 1 at 158 (6: 353). 
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that this is not the same as a right of settlement in lands that are already 
inhabited. For that, a genuine agreement is required, an agreement that 
does not allow one or other party unscrupulously to take advantage of 
the other so far as the acquisition of land is concerned.4 

It is less clear what Kant thought should happen once violations of this 
principle have become established, that is, once settlement and intermin- 
gling have taken place, and have become more or less permanent, even 
without the agreement of the original inhabitants. He had no doubt that 
such violations occurred - indeed, he thought they were pervasive in 
contemporary European incursions into Africa and the Americas. And he 
had little patience with the justifications that were usually adduced for 
the colonial enterprise: bringing civilization to the natives,5 or Lockean 
arguments about the superiority of European modes of land use.6 He 
imagines someone asking whether the mere fact of one's arrival in a 
country can justify setting up a colony, as a sort of application of the Pro- 
ximity Principle7 or as a way of fulfilling what he said in his cosmopolitan 
musings in Perpetual Peace about the importance of mankind spreading 
out over all the earth:8 

Lastly, it can still be asked whether, when neither nature nor chance, butjust our 
own will, brings us into the neighborhood of a people that holds out no prospect 
of a civil union with it, we should not be authorized to found colonies, by force if 
need be, in order to establish a civil union with them and bring these men 
(savages) into a rightful condition (as with the American Indians, the Hottentots, 
and the inhabitants of New Holland); or (which is not much better) to found 
colonies by fraudulent purchase of their land, and so become owners of their 
land, making use of our superiority without regard to their first possession. 
Should we not be authorized to do this, especially since nature itself (which 
abhors a vacuum) seems to demand it, and great expanses of land in other parts 

4 Ibid. at 159 (6: 353). 
5 Ibid. 
6 Ibid. at 89 (6: 268-9). Cf. Locke, Two Treatises of Government, ed. P. Laslett (Cambridge: 

Cambridge University Press, 1988), II at ?41 [hereinafter Two Treatises]; see alsoJ. Tully, 
'Rediscovering America: The Two Treatises and Aboriginal Rights' in J. Tully, An 
Approach to Political Philosophy: Locke in Contexts Cambridge: Cambridge University Press, 
1993) 137. 

7 Kant, Metaphysics ofMorals, supra note 1 at 121-2: 'When you cannot avoid living side-by- 
side with all others, you ought to leave the state of nature and proceed with them into 
a rightful condition, that is, a condition of distributive justice'; or, in Hastie's 
translation, 'In the relation of unavoidable coexistence with others, thou shalt pass from 
the state of nature into a juridical union constituted under the condition of a 
distributivejustice.' I. Kant, The Philosophy of Law, trans. W.W. Hastie (Edinburgh: T. & 
T. Clark, 1887) at 122. 

8 See Kant, Perpetual Peace in Political Writings, supra note 3 at 110 (8:362-5); I deal with 
this in detail in chapter 1 of my book, and also in Waldron, 'What Is Cosmopolitan?,' 
supra note 1 at 236-7. 
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of the world, which are now splendidly populated, would have otherwise 
remained uninhabited by civilized people ...?9 

Kant's response is unequivocal: this would be an abuse of the Proxim- 
ity Principle. 'It is easy,' he says, 'to see through this veil of injustice,... 
which would sanction any means to good ends. Such a way of acquiring 
land is, therefore, to be repudiated."' 

Still, there is a problem. Kant's response here turns crucially on the 
voluntary nature of the would-be colonists' presence - 'when neither na- 
ture nor chance, but just our own will, brings us into the neighborhood of 
a people.' That applies clearly enough to the first generation of settlers, 
and maybe even the second. But today, we are talking about people who 
are fourth- or fifth-generation descendants of the original voluntary 
colonists, and for these people - us, here and now - there is little choice 
in the matter. This is where we are settled - this is where we are - now we 
can say, in truth, unavoidably side by side. And that remains true in spite 
of the violations committed by our ancestors and in spite of the transpar- 
ent illegitimacy of their justifications. What are we to say about this 
situation? 

All Kant says in the Metaphysics of Morals is that the stain of historic 
injustice cannot be erased from such settlement by our present good 
intentions. He is right, and, as we shall see (towards the end of this 
article), this is something that we must pay attention to. But it does not 
help very much in figuring out what now is to be done - as a practical 
matter - so far as the rectification of the injustice is concerned. 

My hunch, however- and here the argument becomes constructive, 
notjust interpretive - is that Kant held the view of common sense here. If 
a new settlement - originally wrong and unlawful under principles of 
cosmopolitan right - becomes established over several generations, then 
the descendants of the original settlers are likely to have nowhere to 
return to. If that is the case, then - without denying the historical fact of 
the injustice - they and the descendants of those whose territory their 
ancestors invaded and expropriated now have nothing to do but come to 
terms with one another and establish a fair basis for sharing the lands 
and resources that surround them. 

II 

Certainly that is what is suggested by the Proximity Principle - that is, by 
the general tenor of Kant's observation that people have a natural duty to 
enter into political society with those with whom they find themselves in 

9 Kant, Metaphysics of Moral, supra note 1 at 86-7 (6: 266). 
10 Ibid. at 87 (6: 266). 
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a condition of unavoidable coexistence. True, if the coexistence is the 

product of my choice and I have the option of withdrawing, then, as we 
have seen, the Proximity Principle does not apply: I should not be there 
in the first place, and I should turn round and leave. But if that option 
has evaporated over the centuries, then our coexistence must be treated 
as a brute fact. Even if the explanation of our being side by side now is 
the existence of injustice in the past, still we have a duty to bring our 
present relationship under the auspices of right and legality, and that 
means we must form and sustain a political society among us - all of us - 
whether we like one another, or the circumstances under which we came 
into one another's company, or not. 

It is worth reiterating, I think, the distinctive feature of Kant's Proxim- 
ity Principle. Though Kant used a contractarian model to illuminate the 
main features of his political theory, his approach to the basis of political 
cooperation did not have the voluntarist character of certain historical 
contract accounts.1 A theorist like John Locke might argue that people 
have a choice as to whether to enter into political community with others 
or not: 

The only way whereby any one divests himself of his natural liberty, and puts on 
the bonds of civil society, is by agreeing with other men to join and unite into a 
community for their comfortable, safe, and peaceable living one amongst an- 
other, in a secure enjoyment of their properties, and a greater security against 
any, that are not of it. This any number of men may do, because it injures not the 
freedom of the rest; they are left as they were in the liberty of the state of nature.'2 

But for Kant, the implication - that it would be morally permissible to 
remain outside the locally constituted political community - was quite 
unacceptable. And this was not because of any jiggery-pokery with tacit 
consent. It was because entering into political society with those with 
whom you are otherwise likely to be in conflict is a matter of natural duty. 
Indeed, it is something that a person might legitimately be forced to do."3 
Kant was well aware that the compulsory character of the move into civil 
society distinguished his version of contractarianism from that of others 
(such as Locke).'4 Qua contract, he says, the contract establishing civil 
society 'is of an exceptional nature': 

11 In this regard Kant's approach is similar to John Rawls's early political theory: Rawls 
used a contractarian device to illuminate the content ofjustice; but the duty to be just 
was understood by him as a categorical natural duty, not as a contractually incurred ob- 
ligation, See Rawls, A Theory of Justice (Oxford: Oxford University Press, 1971) at 114 ff. 

12 Locke, Two Treatises, II, supra note 7 at 95. 
13 Kant, Metaphysics of Morals, supra note 1 at 122 (6: 307). 
14 This paragraph and the next are adapted fromJ. Waldron, 'Kant's Legal Positivism' 

(1996) 109 Harv.L.Rev. 1535 at 1562 ff. See alsoJ. Waldron, TheDignity ofLegislation: The 
1996 Seeley Lectures (Cambridge: Cambridge University Press, 1999) at ch. 3. [hereinafter 
Dignity of Legislation] 
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In all social contracts, we find a union of many individuals for some common 
end which they all share. But a union as an end in itself which they all ought to 
share and which is thus an absolute and primary duty in all external relationships 
whatsoever among human beings (who cannot avoid mutually influencing one 
another), is only found in a society in so far as it constitutes a civil state, i.e. a 
commonwealth.15 

One can imagine a Lockean individual refusing to join the social 
contract because he found the company of his prospective fellow-citizens 
uncongenial. He dislikes them; their ancestors were mean to his ances- 
tors; they don't share common understandings or a common religion or 
a common culture or whatever. And for all these reasons he elects to take 
his chances in the state of nature. 

For Kant, however, there is something wrong in this posture, if it is the 
case that he is going to have to interact with the others (with whom he is 
refusing to contract). The very reasons that make the others uncongenial 
to him are likely also to be reasons that put their views about how these 
interactions should be handled at odds with the outsider's understanding 
of how these interactions should be handled. And it's no good appealing 
to objective morality or natural law or the correct theory of justice to 
handle this problem. The problem is one of disagreement and conflict 
(about what objective morality or justice or natural law require): 

[H]owever well disposed and law-abiding men might be, ... individual men ... can 
never be secure against violence from one another, since each has [his] own 
right to do what seems right and good to [him] and not to be dependent upon 
another's opinion about this. So, unless [he] wants to renounce any concepts of 
Right, the first thing [he] has to resolve upon is the principle that [he] must 
leave the state of nature, in which each follows [their] own judgment, unite 
[him]self with all others (with which [he] cannot avoid interacting), subject 
[him]self to a public lawful external coercion, and so enter into a condition in 
which what is to be recognized as belonging to [him] is determined by law.'6 

The alternative is war and violence, justified on each side by contrary 
claims ofjustice, which for Kant is a moral obscenity.17 

So, Kant suggests, if there are issues of resource use that need to be 
resolved among us - and there almost always are when we are unavoid- 
ably side by side - then we must come to terms with one another and 
resolve those issues in a common framework, which will then stand 
authoritatively over us. It is not good enough for each to act towards the 
others as his conscience or his sense of justice dictates. We need to 

15 Kant, 'Theory and Practice' in Political Writings supra note 3 at 73 (8: 289). 
16 Kant, Metaphysics of Morals, supra note 1 at 124 (6: 312). 
17 For the explanation, see Waldron, 'Kant's Legal Positivism,' supra note 15 at 1557-62, 

and Waldron, Dignity ofLegislation, supra note 15 at 52-7. 
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construct a common sense of justice and embody it in our laws: we need, 
in other words, to set up a single system of property, even despite (in- 
deed, precisely because of) our disagreements over what an appropriate 
system of property would be. 

I find this position attractive. In recent communitarian political 
philosophy, there has been a tendency to insist that a well-ordered society 
should be thought of as something constructed among those who share 
certain fundamental understandings and beliefs.18 At a minimum, some 
have suggested that mutual trust should be a condition precedent to the 
formation of any political community; and of course it is arguable that 
historic injustice can undermine the basis for trust. By contrast, the great 
virtue of Immanuel Kant's work in political philosophy (as also of the 
work of Thomas Hobbes) and is that he begins from the opposite assump- 
tion. Kant assumes that we are always likely to find ourselves, in the first 
instance, alongside others we don't trust, others with whom we share 
little in the way of culture, mores, or religion, others who disagree with us 
about justice. Nevertheless, if we are to have dealings with them (includ- 
ing such things as upholding putative property rights - or any rights - 
against them) we must enter into political community, where mine and 
thine (or even ours and theirs) can be determined as a matter of positive 
law. The presence or absence of trust, or shared culture, or shared 
understandings are simply irrelevant to that moral necessity. For my 
money, that approach seems both more realistic, in the mixed-up 
circumstances of the modern world, and less dangerous than the oppo- 
site, communitarian view. It is less dangerous, certainly, when one thinks 
what is likely to be done - what has in fact been done - to turn the 
communitarian assumption into a self-fulfilling prophecy.l" 

III 

The argument of Part II takes us only so far. Kant's Proximity Principle 
gives us arguments against things like separatism, ethnic cleansing, and 
the sort of fastidious abhorrence of one another (on, say, ethnic or 
historical grounds) that might impede political cooperation. These 
strategies are wrong in themselves; and afortiori they cannot be justified 
by the historical fact of injustice in past dealings between peoples. But it 
still leaves open the question of what justice requires in relation to the 
historic injustice to which we are stipulating. That we are required to 
come to terms with each other, and to set up a system of property that 

18 See, e.g., M. Walzer, Spheres of Justice (New York: Basic Books, 1983). 
19 This last paragraph is adapted from J. Waldron, 'Cultural Identity and Civic 

Responsibility' in W. Kymlicka &W. Norman, eds., Citizenship in DiverseSocieties (Oxford: 
Oxford University Press, 2000) 148. 
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takes account of all our claims, is quite compatible with an insistence that 
such a property system should attempt to respond to the injustice and 

iniquity of the events that brought us into each other's proximity in this 
way. That we are required to come to terms with one another in political 
community, under the auspices of positive law, does not mean that we are 

required to let bygones be bygones so far as issues of compensation or 
the rectification of injustice are concerned. 

Arguments can be imagined, of course, in this context, for wiping the 
slate clean, or for treating the grievances of persons or peoples as mere 
historic sentiments, irrelevant to issues of justice. The best-known argu- 
ment of this sort is that of David Hume in Book III of the Treatise of Hu- 
man Nature. On the Humean model, we start from an assumption of 
something like Hobbesian conflict driven by limited altruism and mode- 
rate scarcity. People grab things and use them; they argue and fight over 
them. Over time, the holdings determined in this way will be largely 
arbitrary. Nevertheless, if any sort of stable pattern of defacto possession 
emerges, then something like a peace dividend may be available. It may 
be possible for everyone to gain, both in terms of the diminution of 
conflict and in terms of the prospects for market exchange, by an 
agreement not to fight any more over possessions. I agree to respect what 
you have managed to hang on to, and you agree to respect what I have 
managed to hang on to: 'By this means, every one knows what he may 
safely possess.'20 Such an agreement, if it lasts, may amount over time to a 
ratification of defacto holdings as dejure property. According to Hume, we 
should not concern ourselves with the distributive features of the posses- 
sory regime that emerges from the era of conflict. Our aim should be to 
ratify any distribution that seems salient - that is, any distribution support 
for which promises to move us away from fighting about who uses what 
and towards the benefits promised by a system of positive law and an 
orderly marketplace. 

Indeed, Hume says it is kind of a pragmatic self-contradiction to 
complain of the distributive injustice of the system that emerges or of the 
injustice by which resources were seized by various people during the era 
of conflict. Issues ofjustice, he insists, are logically posterior to settlement 
on property rights. If justice is a matter of 'to each his own,' then no 
question of it can be raised until some system of 'mine' and 'thine' is 
agreed. 

20 D. Hume, A Treatise of Human Nature, 2d ed., ed. L.A. Selby-Bigge & P.H. Nidditch 
(Oxford: Clarendon Press, 1978) at bk. III, pt. II, s. ii, p. 489. For a modern version of 
the Humean approach, see J.M. Buchanan, The Limits of Liberty: Between Anarchy and 
Leviathan (Chicago: University of Chicago Press, 1975), esp. at chs. 1-4. The account 
(and the criticism) of the Humean approach in the text is adapted fromJ. Waldron, 
'The Advantages and Difficulties of the Humean Theory of Property' (1994) 11 Social 
Philosophy and Policy 85. 
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After this convention, concerning abstinence from the possessions of others, is 
enter'd into, and everyone has acquir'd a stability in his possessions, there 

immediately arise the ideas ofjustice and injustice; as also those of property, right, 
and obligation. The latter are altogether unintelligible without first understanding 
the former.2 

The claim is that those who lost control of resources in the era of 
unregulated conflict can hardly complain on grounds of justice without 
kicking away the very foundation of the intelligibility ofjustice discourse. 
Justice discourse does not become possible, Hume says, until a settlement 
of resources has been achieved on some basis other than justice. And so, 
he argues, we can't then turn round and use the principles of justice 
established on that basis to criticize the events that took place prior to 
(and as a way of establishing) the foundation. 

But the Humean argument is fallacious. Even if we accept his point 
about the logical priority of the establishment of a distribution to the 
emergence of sentiments of justice, it does not follow that those senti- 
ments cannot then be applied intelligibly with regard to events tempo- 
rally prior to the establishment of the distribution. Of course, we cannot 
hope now to regulate those events. But we do have control over the 
ramifications that those events are taken to have in our present-day 
system of property rights, and those ramifications can intelligibly be 
informed by the sense of justice established after the events in question 
took place. In other words, suppose our sentiments ofjustice date from a 
settlement in (say) 1840. Then, obviously, we cannot use those senti- 
ments to regulate events that took place prior to that, in (say) 1825. But 
we can develop post-1840 principles that make what is to happen now a 
function of what we can find out about what took place in 1825. And 
there is nothing self-contradictory or unintelligible about deploying and 
applying such a principle in (say) 2001.22 

21 Ibid. at 490-1. [original emphasis] 
22 Of course, this assumes that as part of the 1840 settlement, people develop procedural 

(historical) principles ofjustice. Whywould they do this, on the Humean account? Well, 
suppose a Humean convention has been set up in 1840, so that people recognize and 

respect one another's holdings. What happens if new resources are discovered or come 
into existence after that date? Are we then to go through the same process all over 

again - fighting and grabbing until a pattern of retention emerges? Hume says 'No' - 
'... tho' the rule of the assignment of property to the present possessor be ... useful, yet 
its utility extends not beyond the first formation of society; nor would anything be more 

pernicious, than the constant observance of it; by which restitution wou'd be excluded 
and every injustice would be authoriz'd and rewarded. We must, therefore, seek for 
some other circumstance, that may give rise to property after society is once 
establish'd....' Treatise, bk. III, pt. II, s. iii at 505. He argues for the establishment 

historical/procedural principle - the Principle of First Occupancy - as a post- 
convention principle of acquisition (on several grounds, including the disutility of 
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So judgements about past injustice, and demands for compensation 
for past injustice, and a structuring of the present system of property so 
that it takes account of the dire and unfair effects of past injustice - none 
of this can be ruled out on the Humean approach. Our Kantian responsi- 
bility to set up a system of justice is not necessarily a requirement that we 
do so in a 'ground zero' sort of way. If there are difficulties with the idea 
of present-day reparations for historic injustice - and I believe there are - 

they must have a different sort of basis. 

IV 

In an article published some time ago, I drew attention to some of the 
difficulties that historic rectification would involve.23 Suppose, first, that it 
is our aim to do justice to the legitimate grievances and claims of individ- 
uals24 in this context. If the individuals whose entitlements were violated 
were still alive, then we could deal with the matter by way of direct 
restitution and compensation. But of course they are not. Many genera- 
tions have passed since the injustice complained of took place. The best 
hope of reparation is to make some sort of adjustment in the present cir- 
cumstances of those descended from the persons who suffered injustice 

leaving any issue of property rights unsettled while a new resource passes through 
several hands). But if this principle becomes established in popular consciousness as the 

appropriate standard to use tojudge post-1840 acquisitions, then it is quite imaginable 
that people are tempted, in time, to apply it also to what they know about the origin of 
pre-1840 holdings. And what they will find is an incongruity, since, if anything, the 

principle on which pre-convention holdings were recognized was a principle of Last 
Occupancy, relative to 1840, not First Occupancy. No matter who first held or occupied 
or made or cultivated some resource, no matter how many times it was subsequently lost 
or seized or grabbed, the person who got the benefit of the rights established through 
the convention was the person left holding it that moment. People are likely, therefore, 
to criticize that process, much as we find critics bringing (say) quasi-Lockean standards 
to bear on issues of aboriginal rights. Now, if those governed by the convention deploy 
their new standards ofjustice in this way, Hume can hardly argue that they are making 
a logical mistake. Even though they could not have had such standards to apply to any 
acquisition unless pre-convention holdings had been ratified, still, once the deployment 
of such standards is underway, there is nothing contradictory about turning them on 
the pre-convention holdings themselves and calling the whole basis of subsequent 
transactions into question. Thus, showing (as Hume does) that recognition of existing 
holdings is a precondition for the deployment of any principle ofjustice is not, in itself, 
a way of showing that the recognized holdings and the market outcomes that flow from 
them cannot be scrutinized by such a principle. 

23 Cf.J. Waldron, 'Superseding Historic Injustice' (1992) 103 Ethics 4. An earlier version 
of this paper was published as 'Historic Injustice: Its Remembrance and Supersession' 
in G. Oddie & R. Perrett, eds., Justice, Ethics and New Zealand Society (Auckland: Oxford 
University Press, 1992) 87. 

24 Bear with me on this. We move in a moment to considering injustice done to groups 
(towards the end of this section and in the sections that follow). 
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(and also of anyone else whose present position has been affected by 
these past events). 

It seems, then, the task of reparation is to transform the present so 
that it matches as closely as possibly the way things would be now if the 
injustice had not occurred. This is the approach urged by Robert Nozick 
in his account of the role played by a principle of rectification in a theory 
of historic entitlement: 

This principle uses historical information about previous situations and injustices 
done in them (as defined by the first two principles ofjustice [justice in acquisi- 
tion and justice in transfer] ...), and information about the actual course of 
events that flowed from these injustices, until the present, and it yields a descrip- 
tion (or descriptions) of holdings in the society. The principle of rectification 
presumably will make use of its best estimate of subjunctive information about 
what would have occurred (or a probability distribution over what might have 
occurred, using the expected value) if the injustice had not taken place. If the 
actual description of holdings turns out to be one of the descriptions yielded by 
the principle, then one of the descriptions yielded must be realized.25 

The difficulties in this task are those of all counterfactual speculation. 
How can we know what would have happened if some event that in fact 
did occur had not taken place? The difficulty is particularly acute when 
we are tracing a counterfactual sequence of events that is not understood 
as a deterministic sequence. The sequence of events that interests us is a 
sequence that involves choice. When we ask, 'What would have happened 
if this injustice had not occurred?' we are imagining a train of events 
involving human agents - the bearers of entitlements - and their exercise 
of freedom. 

For example, suppose (counterfactually) that a certain block of land 
in New Zealand had not been wrongfully appropriated from some Maori 
group in 1865. Then we must ask ourselves, 'What would the rightful 
owners of that land have done with it, if the wrongful appropriation had 
not taken place?' To ask this is to ask, in part, about how they would have 
exercised their freedom if they had a real choice. Would they have held 
on to the land and passed it on to their children and grandchildren? Or 
would they have sold it - but this time for a fair price - in response to the 
first honest offer they were given? And, if they had, then what would the 
purchaser have done with it? Sold it again? Passed it on to his children? 
Lost it in a poker game? 

Part of our difficulty in answering these questions is that it is not at all 
clear what we are doing when we try to make guesses about the way in 
which free will would have been exercised. I don't mean that the exercise 
of choice is necessarily unpredictable. We make predictions all the time 

25 R. Nozick, Anarchy, State and Utopia (Oxford: Basil Blackwell, 1974) at 152-3. 
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about how people will exercise their freedom. But it is not clear why our 
best guess or prediction on such a matter should have moral authority in 
the sort of speculations we are considering.26 Let me repeat: this is not an 
epistemic difficulty. It is not that there is some fact of the matter (what A 
would have chosen to do with his land if things had been different) and 
our difficulty lies in discovering what it is. The thing about freedom is 
that there is no fact of the matter anywhere - knowable or unknowable - 
until the choice has been made. 

Worse still, particularly in the contexts with which we are concerned, 
the events of justice and injustice may make a considerable difference to 
who exists at a later time. We cannot simply hold the dramatis personae 
constant in our speculations. Children may be conceived and born, and 
leave descendants, who would not have existed if the injustice had not 
occurred. Short of putting them to death for their repugnancy to our 
counterfactuals, the Nozickian approach offers no guidance at all as to 
how their claims are to be dealt with. 

Does it make any difference to this critique that the violated entitle- 
ments in fact belonged to a group (e.g., a tribe) rather than to a natural 
(and mortal) individual? Often the injustice complained of in these cases 
is that some renegade member of the tribe has disposed of tribal prop- 
erty as though it were his own private property. If a piece of land is 
tribally owned and its alienation prohibited by tribal custom, is there any 
point in asking counterfactually how it would have been disposed of if 
the injustice in this individual's dealing with it had not occurred? Some 
will say that surely we can assume that, if the land had not been wrong- 
fully disposed of, it would have remained tribal property; so there should 
be no difficulty in showing that the counterfactual approach requires its 
present restoration to the tribe. 

Unfortunately, things are more complicated than that. The members 
of the tribe might have decided, in the exercise of their powers as com- 
munal owners, to sell some of the land; or the members of the tribe 

26 Suppose I am trying to predict how my uncle will dispose of his estate. My best guess, 
based on all the evidence, is that, since he has no children he will leave it to me, his 
favourite nephew. So I make that prediction, communicate it to my friends ... and we 
sit down to watch what happens. In fact, my uncle surprises us by leaving his whole 
estate whimsically to an obscure home for stray dogs that he has onlyjust heard of. My 
prediction is confounded. Even though it was a reasonable prediction - the best 
available - it is my uncle's whimsical decision that carries the day. My reasonable guess has 
no normative authority whatever with regard to the disposition of his estate. Now, if this 
is true of decision making in the real world, then I think it plays havoc with the idea 
that, normatively, the appropriate thing to do in the rectification of injustice is to make 
rational and informed guesses about how people would have exercised their freedom. 
For if such guesses carry no moral weight in the real world, why should any moral 
weight be associated with their use in counterfactual speculation? 
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might have decided, in the exercise of their sovereign powers over their 
own laws and customs, to abrogate the system of communal property. 
Both possibilities need to be taken into account in any realistic estima- 
tion of what would have happened if the injustice had not taken place. 
The second possibility is particularly important. All societies change their 
customs and laws, including their property laws, from time to time, and 
there is every reason to suppose that such change might be a probable 
and legitimate response to changing conditions on the part of such 
flexible and resourceful polities as Maori tribes. If we are honestly 
inquiring into what would have happened in ajust world, we have to take 
at least the possibility of such adaptive exercises of sovereignty into 
account. More abstractly, the problem of the role of contingency and 
choice in a counterfactual account does not evaporate when we shift the 
focus from individuals to groups. Groups can act freely too; and there is 
the same problem of saying how they would have exercised that freedom, 
if certain other events had not taken place. 

v 

Individual men and women are mortal; but groups are not, or not 

necessarily, and certainly not in the same way. I said at the beginning of 
Part IV that if the persons whose entitlements were violated were still 
alive, then we could deal with the injustice by way of direct restitution 
and compensation. Now, in fact, many of the legal persons whose 
entitlements were violated have survived: in New Zealand, the historic 
injustices complained of were done to tribes and other groups - iwi and 
hapu - as well as to individual men and women, and the iwi and the hapf 
are still there, even if their individual membership has changed. 

This ought to make a great deal of difference. For if the person whose 
rights were violated remains in being, then the first priority, particularly 
in the case of a property right, is to put an end to the violation by restor- 
ing the property to its rightful owner. So far as that imperative is con- 
cerned, counterfactual speculation about what the owner would have 
done with the property in the mean time is quite irrelevant. 

Suppose that someone stole my car yesterday. That is an unjust act 
that took place at a certain place and at a certain time: at 9:30 a.m. on 14 
September, my car was stolen from the parking lot. Clearly, anyone 
committed to the prevention of injustice should have tried to stop the 
theft taking place. But once the car has been driven nefariously out of 
the parking lot, the matter does not end there. For now there is a 
continuing injustice: I lack possession of an automobile to which I am 
entitled, and the thief possesses an automobile to which he is not enti- 
tled. Taking the car away from the thief and returning it to me, the 
rightful owner, is not a way of compensating me for an injustice that took 
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place in the past, or adjusting the present to fit some counterfactual 
hypothesis; it is simply a way of remitting an injustice that is ongoing into 
the present. Phrases like 'Let bygones be bygones' are inappropriate 
here. The loss of my car is not a bygone: it is a continuing state of affairs. 

The implications of this example are clear for the historic cases we are 
considering. Instead of regarding the expropriation of aboriginal lands 
as an isolated act of injustice that took place at a certain time now 
relegated firmly to the past, we may think of it as a persisting injustice. 
The injustice persists, and it is perpetuated by the legal system, as long as 
the land that was expropriated is not returned to those from whom it was 
taken. On this model, the rectification of injustice is a much simpler 
matter than the approach we discussed in the previous section. We do 
not have to engage in any counterfactual speculation. We simply give the 
property back to the person or group from whom it was taken, and thus 
put an end to what would otherwise be its continued expropriation. 

This is a very important difference of perspective. But the move works 
only if two conditions are met. First, we must be sure that the person who 
makes the claim in the present really is the same person as the person 
who suffered the original injustice.27 Nominal identity is not sufficient; we 
need an assurance of actual identity in the relevant sense. Second, we 
must be sure that the entitlement (of the surviving person or group) that 
was originally violated all those years ago is an entitlement that survives 
into the present. The approach we are considering depends on the claim 
that the right that was violated when white settlers first seized the land 
can be identified as a right that is still being violated today by settlers' 
successors in title. Their possession of the land today is said to be as 
wrongful vis-a-vis the present tribal owners as the original expropriation. 
Can this view be justified?28 Obviously the two conditions are connected. 
But they are not the same. I will deal with them in the two sections that 
follow. 

27 There is a corresponding question also about the entity that committed the injustice. 
But we do seem to be dealing, in the New Zealand case, with an entity - the Crown, or 
the New Zealand government - that is committed to taking responsibility for crimes 
committed by and in the name of the British Crown, or the imperial authorities, in the 
period after 1840. So there would seem to be less of a problem at that end. 

28 By saying 'we must be sure ...' I don't mean to suggest anything in particular about the 
burden of proof. This is political philosophy, and claims about burden of proof are out 
of place given the leisure that philosophers have and the inconsequentiality of their 
conclusions. But if there were a burden of proof issue, it would, I suppose, be governed 
by at least two considerations: (1) those proposing a massive disturbance in the status 
quo have some sort of burden of proof to show that the status quo is so tainted by 
persisting injustice as to have no special claim on our forbearance; and (2) those who 
acknowledge, or ought to acknowledge, that historic injustice did actually take place 
have some sort of burden of proof to advance reasons why it should not now be 
rectified. I have no idea how to balance these considerations against each other. 
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VI 

I hope somebody in the symposium has got a little bit further along than 
I have in their thinking about what it is for a group (such as a tribe) to 
survive over (say) four or five generations, in the context of claims about 
injustice. My hunch is that survival in the relevant sense may not be the 
same as the notional inheritance of a group name and structure. It is not 
enough to point to some present-day entity or group that may be re- 

garded for some purposes as identical to an entity or group whose rights 
were violated in the past. We must be sure that they are identical in a 
sense that is relevant and appropriate so far as the issue of justice - and 
the specific approach intimated in Part v - is concerned. 

For example, suppose an injustice is done to a certain family, Gm, at a 
time, m, when families have comprehensive responsibility for the social 
and economic well-being of their members: there is no 'social safety-net' 
beyond that, no public education, and so on. The injustice at m deprives 
G, of most of its wealth. As time passes - and that specific injustice 
remains unrectified - the social structure changes, and now the wider 
community or the state takes on the socio-economic responsibilities that 
were previously vested in the family. But G survives - at least nominally - 
as an enduring entity that outlasts its individual members: the family at 
time m, that is, Gm, has survived through to time n, many generations 
later. It now presents itself as Gn. And G, demands reparation of the 
original injustice. Are we so sure, in light of the changed social structure, 
that G,, is identical in the relevant sense to Gn,? The two are certainly 
identical in some sense, but can we be sure that the sense in which G, 
and Gm are identical is a sense that is relevant for the purposes of restitu- 
tion and historic reparation?29 Here is an example of the difference it 
might make. The violation against Gm was a very serious one. But the best 
account of that seriousness makes reference to G,'s responsibilities for 
the welfare of its members, which are responsibilities G,, does not have. G 
has endured as Gn, but G, does not play the role that Gm played. Can we 
say that the outstanding violation - now conceived as a violation against 
Gn - is as serious now as it was when it took place? 

Or suppose that people organize themselves into groups at time n on 
quite a different basis than the basis on which they organized themselves 
into groups at the time, m, when the injustice was committed. The 

29 To flesh out the algebra: take the oldest surviving English aristocratic dynasty that you 
can think of, and consider the earliest unrectified injustice done to that family that 
anyone can remember. So - the value of F is the Delaceys, for example, and the values 
of m and n, respectively, are 1086 and 2000, respectively. Suppose the 1086 injustice 
deprived the first Baron Delacey of his place at the King's Great Council. Are we sure 
that the late-twentieth-century Delacey family survives as the entity that still suffers this 
deprivation? 
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original group survives, in some sense, but people configure themselves 

differently in relation to groups. Take a concrete example - the issue 
posed in a recent New Zealand case about Maori fishing rights.3? The 
Court of Appeal had to consider whether schemes to settle Maori griev- 
ances about the expropriation of fishing rights in the nineteenth century 
should be focused solely on traditional tribes, or iwi, or whether benefi- 
ciaries might also include more recently constituted Urban Maori 
Authorities (UMA). Justice Thomas provides some background: 

With the advent of colonization after 1840, the tribes were systematically 
dispossessed of their lands by purchase, confiscation or legal artifices. From the 
1860s Maori fishing rights were under threat, and Maori struggled to retain 
fishing rights independent of land.... Gradually the rights were all but fully lost. 
A burgeoning Maori population on an inadequate land base meant that life in 
tribal polities was no longer tenable. Urban migration followed, especially in the 
post-war years, actively encouraged by the urban relocation programme of the 
government of the day.... Maori underwent the fastest urbanization of any 
indigenous peoples in the world. In 1956, 76 per cent of Maori were considered 
rural; by 1976, 78 per cent had become urban.... The reality for Maori today is 
that most no longer live in compact kin-based tribal collectives on a defined land 
base. Their people live in scattered whanau units both within and away from the 
old tribal boundaries.... A number of Maori, 112,566 to be precise, indicated in 
the last census taken that they did not know the name of their iwi, while another 
40,917 neither specified nor identified their iwi. Twenty-five per cent of Maori 
either do not know their iwi or for some reason or other choose not to affiliate 
with it.... But Maori are a communal people. The ... transformation of tribalism ... 
led to the emergence of quasi-tribes in the form of urban Maori organizations. A 
mix of tribal, religious and secular groups were formed for the purpose of 
providing material and spiritual support for Maori and the preservation of Maori 
culture. These voluntary groups perform the functions once carried out by the 
tribe. Urban marae developed.... Many of these groups became delivery and 
service mechanisms for the government. To the forefront in this transformation 
have been the Urban Maori Authorities (UMA).:l 

However, the political process whereby redress for historic injustice is 
sought under the auspices of the Treaty of Waitangi (1840) has been 
dominated, on the Maori side, by representatives of the traditional iwi, 
for they, through their chiefs, were of course the signatories to the 
Treaty. The settlement reached in regard to fisheries provided, in effect, 
that the assets held by the Treaty of Waitangi Fisheries Commission be 
distributed to traditional iwi, or other descent-based groups. A number of 

30 E.g., Te Waka Hi Ika o Te Arawa v. Treaty of Waitangi Fisheries Commission, [2000] 1 
N.Z.L.R. 285. 

31 Ibid. at 338-9 (perThomasJ., dissenting). 
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UMA challenged this settlement, on the grounds that it would not benefit 
a very large number of urban Maori no longer affiliated with iwi. The 

response by counsel,Joseph Williams, for the Commission was that since 
iwi had had the fishing rights wrongfully taken away from them, it is to 
iwi that they should be returned: UMA had not suffered comparable 
injustice, for they did not exist at the time the expropriations took place, 
and so they were not entitled to any redress. That argument prevailed 
with the majority in the Court of Appeal (insofar as they went beyond 
simple statutory interpretation). 

The settlement was of the historical grievances of a tribal people. It ought to be 

implemented in a manner consistent with that fact. With all due respect to UMA, 
who are formed on the basis of kaupapa not whakapapa, they cannot fulfil such 
a role. In saying this we do not intend to disparage UMA. They are worthy 
organizations of great value to Maoridom and to the wider New Zealand 
community. They are, and should be, held in high regard. In their short histories 
they have accomplished much good and their role in the delivery of benefits 
emanating from central and local government is vital and increasing. But they 
cannot legitimately claim to be tribes or the successors of tribes.32 

But it seems to me that the dissenting Appeal Court judges had a 

point when they remarked that 

the argument confuses the benefit of collective rights of individual Maori with 
the benefit to be conferred pursuant to the settlement.... Mr. Williams asserts 
that the benefit of the settlement should be directed to those who have lost their 
rights; that is, on his argument, the traditional tribes. This, he argued, is only 
logical. But the settlement is for the benefit of all Maori, notjust the traditional 
tribes. In whatever manner distribution is effected, the benefit of the settlement 
is to go to all Maori, notjust the members affiliated with the tribes who claim to 
have been the holders of the fishing rights which have been extinguished.33 

In other words, there is a sort of unhealthy formalism about an 
argument that moves from the sociological proposition that '[t]he 
settlement was of the historical grievances of a tribal people' to the 
conclusion that the particular tribal entities that suffered the violation 
should be the sole beneficiary of the settlement, notwithstanding the very 
different and attenuated position that those entities presently occupy in 
modern Maori society. And I think this formalism is the occupational 
hazard of those who simply cast around to find a way - any way will do - 
of sustaining the business of historic reparations without regard to the 
human circumstances of those they claim to be benefiting. 

32 Ibid. at 377-8 (perBlanchardJ.). 
33 Ibid. at 341 (perThomasJ., dissenting) 



REDRESSING HISTORIC INJUSTICE 151 

VII 

Even if we were sure that we had the right entity - the right right-bearer - 
we would need additional assurance that the right in question had 
survived if we were to pursue the approach intimated in Part v. (Remem- 
ber, the argument there was that the counterfactual conundrums of Part 
IV are irrelevant: we simply give the property rights back to the enduring 
group from whom they were taken, and thus put a stop to what would 
otherwise be ongoing injustice.) So now we have to ask whether the 

rights remain stable during the prodigious lifetime of the group. 
On the face of it, it seems implausible that they would remain stable. 

After all, there have been massive changes in the last century or two in 
countries like New Zealand, whose history we acknowledge has been 
marred by injustice and expropriation. The most striking change is in 

population: there is now a huge settled population - Maori, Pakeha, and 
mixed-ancestry - larger by a factor of about twenty than the population 
in (say) 1840. There is no question of the descendants of European 
settlers returning en masse to Europe or anywhere else (although 
concern has been expressed from time to time about the number who 
do!). And so the land and other resources of the country are now used 
on a basis that is staggeringly different from the basis on which they were 
used at the time the violations took place. This, I think, has to make a 
difference to how we think about rights - even violated rights - that are 
alleged to have survived from that earlier era into the present. 

Consider the following hypothetical example.34 It involves two alterna- 
tive scenarios. (1) On a large bounded plain, a number of groups 
appropriate waterholes, in conditions where it is known that there are 
enough waterholes for each group. So long as those conditions obtain, it 
seems reasonable for the members of a given group, G, to use the 
waterhole they have appropriated (Hg) without asking permission of 
other groups with whom they share the plain; and it may even seem 
reasonable for them to exclude members of other groups from the casual 
use of Hg, saying to them, 'You have your own waterhole. Go off and use 
that, and leave ours alone.' But suppose one year there is an ecological 
disaster, and all the waterholes dry up except the one that the members 
of G are using. Then, in these changed circumstances, notwithstanding 
the legitimacy of their original appropriation, it is surely no longer 
permissible for G to exclude others from Hg. Indeed, it may no longer be 
in order for members of G to casually use Hg as 'their own' waterhole in 

34 The example is drawn from Waldron, 'Superseding Historic Injustice,' supra note 24. 
It was suggested to me originally by the arguments in D. Lyons, 'The New Indian Claims 
and Original Rights to Land' in J. Paul, ed., Reading Nozick (Oxford: Basil Blackwell, 
1982) 371. 
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the way they did before. In the new circumstances, it may be incumbent 
on them to draw up a rationing scheme that allows for the needs of 

everyone in the territory to be satisfied from this one resource. Changing 
circumstances can have an effect on ownership rights, notwithstanding 
the legitimacy of the original appropriation. 

(2) Suppose, as before, that in circumstances of plenty various groups 
on the savannah are legitimately in possession of their respective water- 
holes. One day, motivated purely by greed, members of group F descend 
on the waterhole, Hg, used and possessed by group G and insist on 
sharing that with them. (What is more, they do not allow reciprocity; they 
do not allow members of G to share the waterhole Hf, which was legiti- 
mately in the possession of the F.) That is an injustice. But then, as in 
story (1), circumstances change, and all the waterholes of the territory 
dry up except the one that originally belonged to G. The members of 
group F are already sharing that waterhole, Hg, on the basis of their 
earlier incursion. But now that circumstances have changed, they are 
entitled to share that waterhole. Their use of Hg no longer counts as an 
injustice; it is now, in fact, part of what justice now requires. The initial 
injustice by F against G has been superseded by circumstances. 

I do not think that this possibility - of the supersession of historic 
injustice - can be denied, except at the cost of making one's theory of 
historical entitlement utterly impervious to variations in the circum- 
stances in which holdings are acquired and withheld from others. If 
circumstances make a difference to what counts as ajust acquisition, then 
they must make a difference also to what counts as an unjust incursion. 
And if they make a difference to that, then, in principle, we must con- 
cede that a change in circumstances can affect whether a particular 
continuation of adverse possession remains an injustice or not. 

So everything depends on whether circumstances make a difference. I 
think it is very difficult to resist the conclusion that entitlements are 
sensitive to circumstances. Certainly, the level of our concern for various 
human predicaments is sensitive to the circumstances that constitute 
those predicaments. One's concern about poverty, for example, varies 
depending on the extent of the opportunities available to the poor: to be 
poor but to have some opportunity for amelioration is to be in a better 
predicament than to be poor with no opportunities at all. Similarly, our 
concern for the homeless may vary with the season of the year or the 
climate of the state in which they live, and global warming may make 
their predicament a little bit less of a concern than it was. Moreover, 
these are notjust fluctuations in subjective response: they are circumstan- 
tially sensitive variations in what we would take to be the appropriate level 
of concern. 

Once this is conceded, then the argument for the circumstantial 
variability of property rights is straightforward. The (appropriate) level of 



REDRESSING HISTORIC INJUSTICE 153 

our concern about the poor and the needy is directly related to the 
burden of justification that must be shouldered by those who defend 
property rights.35 I will argue the point for an individual owner, though I 
think it is pretty clear that it applies to collective or group owners as well. 
If an individual makes a claim to the exclusive use or possession of some 
resource, then the burden of defending and sustaining that individual's 
claim as a moral proposition varies in proportion to the level of concern 
that one has about the plight of other persons or groups who will have to 
be excluded from the resource if her claim is recognized. (The only 
theory of property entitlement that would be totally immune to variations 
in background circumstances would be one that did not accept any 
burden of justification at all in relation to such concerns.) We can 
express this claim about sensitivity to circumstances as follows. In the case 
of almost every putative entitlement, it is possible to imagine a pair of 
different circumstances, C1 and C2, such that the entitlement can only 
barely be justified in C1 and cannot be justified at all in C2. The shift from 
C1 to C2 represents a tipping point so far as the justification of the 
entitlement is concerned. 

Thus a scale of appropriation that might be appropriate in a plentiful 
environment with a small population may be quite inappropriate in the 
same environment with a large population, or with the same population 
once natural resources have become depleted. In a plentiful environ- 
ment with a small population, an individual appropriation of land makes 
no one worse off. AsJohn Locke put it, 

He that leaves as much as another can make use of, does as good as take nothing 
at all. No Body could think himself injur'd by the drinking of another Man, 
though he took a good Draught, who had a whole River of the same Water left 
him to quench his thirst. And the Case of Land and Water, where there is 
enough of both, is perfectly the same.36 

But as Locke also recognized, the picture changes once population 
increases to the point where scarcity is felt. If one person's appropriation 
casts a shadow on the survival prospects of others, then evidently it raises 
questions of a moral character that were not raised when resources were 
as plentiful as water in a river. One does not need the exact formulation 
of a 'Lockean proviso' to see this. The point is simply that there are real 
moral concerns that have to be addressed in the one case that are not 
present in the other.37 

35 For an argument to this effect, seeJ. Waldron, 'Property,Justification and Need' (1993) 
6 CJ.LJ. 185. 

36 Locke, Two Treatises, II, supra note 7 at s. 33. 
37 The same point is recognized by Nozick, Anarchy, State and Utopia, supra note 26 at 174 

ff.) The principle of acquisition that forms the linchpin of Nozick's theory depends for 
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So far I have talked about one acquisitive act, A1, taking place in one 
set of circumstances, C,, and another acquisitive act, A2, taking place in 
different circumstances, C2. What happens, though, if circumstances 

change after the moment of the acquisitive act but during the time that 
the act has effect, that is, during the period of ownership to which the 
acquisitive action gives rise? An individual performs an acquisitive act, A1, 
in circumstances, C1, that make it legitimate. It establishes a title that 
endures through time. During that time circumstances change, so that 
conditions C2 now obtain, and conditions C2 are such that an equivalent 
act of appropriation would not be legitimate. What effect does this 

change have on the legitimacy of the title founded by action A1? 
The answer has to be that it calls the legitimacy of the individual's 

entitlement into question. Property entitlements constrain others over a 

period of time, and they do so continually in the literal sense that, again 
and again, the owner repels boarders, so to speak, rebuffing their claim 
that they ought to have access to the resource in question or participate 
in its management. Day after day, the owner faces explicit or implicit 
challenges from others who want to use her resource; if she didn't have 
the entitlement to rely on, she would not be in a moral position to rebut 
or resist these challenges. So each time she resists an encroachment, she 
relies on the entitlement founded by A1. At each of those times, the 
legitimacy of what she does depends on the appropriateness of her 
entitlement as a moral right at that time. Now, so long as circumstances 
remain unchanged or so long as any changes are broadly consonant with 
the necessary conditions for the legitimacy of her entitlement, the 
entitlement is, so to speak, renewed automatically. But if circumstances 
change radically in the way we have been envisaging, then continued 
application of her entitlement can not be taken for granted. (It's like the 
automatic renewal of a library book until another reader puts in a request 
for it.) 

If this is accepted so far as justice in acquisition is concerned, it must 
also apply to issues and allegations of injustice. Suppose that a person has 
legitimately acquired an object in circumstances of plenty, C,, and 
another person comes along and snatches it from him. That act of 
snatching, we may say, is an injustice. But the very same action of snatch- 
ing an already appropriated object may not be wrong in a different set of 

its acceptability on the claim that individual appropriations of previously unowned 

goods do not worsen anybody's situation. (Nozick wishes, as far as possible, to present 
initial acquisition in the same light of Pareto-improvement as consensual transfer.) We 
need not worry about the exact details of this proviso. What is clear is that in any 
plausible theory of historic entitlement, there is some spectrum of social circumstances, 
relating to the effect a putative acquisition would have on the prospects and life-chances 
of other people, such that the further we go along this spectrum the less inclined we are 
to say that the acquisition in question generates legitimate rights. 
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circumstances, C2, where desperate scarcity has set in and the snatcher 
has no other means of staying alive. One and the same type of action may 
be an injustice in one set of circumstances and not an injustice in 
another. 

And that is where our second story about the waterholes comes in. I 
said that the burden of justifying an entitlement depends (in part) on a 
moral assessment of the impact on others' interests of their being 
excluded from the resources in question, and that that impact is likely to 
vary as circumstances change. Similarly, an acquisition that is legitimate 
in one set of circumstances may not be legitimate in another set of 
circumstances. From this I inferred that an initially legitimate acquisition 
may become illegitimate or have its legitimacy restricted (as the basis of 
an ongoing entitlement) at a later time on account of a change in 
circumstances. By exactly similar reasoning, it seems possible that an act 
that counted as an injustice when it was committed in circumstances C1 
may be transformed, so far as its ongoing effect is concerned, into ajust 
situation if circumstances change in the meantime from C1 to C2. When 
this happens, I shall say that the injustice has been superseded. 

None of this changes when we move from individuals to groups: all 
the argument posits is that there are others affected by the acquisition 
and by its continuance as an entitlement, and that the legitimacy of their 
exclusion maybe called into question by changes in circumstances. It is a 
mistake to think that there is any less difficulty in justifying collective 
entitlements than in justifying individual entitlements.38 There would be 
a difference if the collective comprised all those who might conceivably 
have a claim against the resource. But that is not usually the case, and it is 
certainly not the case in New Zealand, where the groups at the focus of 
debates about historic injustice were historically and prehistorically 
engaged in the warlike exclusion of other groups from the use of the 
resources they now claim. 

It may be objected that the whole line of reasoning in this section 
generates a moral hazard - an incentive for wrongdoers to seize others' 
lands, confident in the knowledge that if they hang on to them wrong- 
fully for long enough their possession may eventually become rightful. 
But the argument of this section is not that the passage of time per se su- 
persedes all claims of injustice. Rather, it is that claims about justice and 

38 Cf. Nozick, Anarchy, State and Utopia, supra note 26 at 178: 'We should note that it is not 
only persons favoring private property who need a theory of how property rights 
originate. Those believing in collective property, for example those believing that a 
group of persons living in an areajointly own the territory, or its mineral resources, also 
must provide a theory of how such property rights arise; they must show why the 
persons living there have rights to determine what is done with the land and resources 
there that persons living elsewhere don't have (with regard to the same land and 
resources).' 
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injustice must be responsive to changes in circumstances. Suppose there 
had been no injustice: still, a change in circumstances (such as a great in- 
crease in world population) mightjustify our forcing the aboriginal inha- 
bitants of some territory to share their land with others. If this is so, then 
the same change in circumstances in the real world can justify our saying 
that the others' occupation of some of their lands, which was previously 
wrongful, may become morally permissible. There is no moral hazard in 
this supersession because the aboriginal inhabitants would have had to 
share their lands whether the original injustice had taken place or not. 

I do not think that this possibility - of the supersession of historic 

injustice, of historic injustice being, so to speak, overtaken by circum- 
stances - can be denied, except at the cost of making one's theory of 
historical entitlement utterly impervious to variations in the circum- 
stances in which holdings are acquired and withheld from others. If 
circumstances make a difference to what counts as ajust acquisition, then 

they must make a difference also to what counts as an unjust incursion. 
And if they make a difference to that, then we cannot deny that a change 
in circumstances can affect whether or not a particular continuation of 
adverse possession remains an injustice. 

Of course, from the fact that supersession is a possibility, it does not 
follow that it always happens. Everything depends on which circum- 
stances are taken to be morally significant and on how, as matter of fact, 
circumstances have changed. It may be that some of the historic injus- 
tices that concern us have not been superseded, and that, even under 
modern circumstances, the possession of certain aboriginal lands by the 
descendants of those who expropriated their original owners remains a 

crying injustice. My argument is not intended to rule out that possibility. 
But there have been huge changes since North America and Australasia 
were settled by white colonists. The population has increased many-fold, 
and most of the descendants of the colonists, unlike their ancestors, have 
nowhere else to go. We cannot be sure that these changes in circum- 
stances supersede the injustice of their continued possession of aborigi- 
nal lands, but it would not be surprising if they did. The facts that have 
changed are exactly the sort of facts one would expect to make a differ- 
ence to the justice of a set of entitlements. 

Quite apart from anything else, the changes that have taken place over 
the past 200 years mean that the costs of respecting primeval entitle- 
ments are much greater now than they were in 1800. Two hundred years 
ago, a small aboriginal group could have exclusive domination of 'a large 
and fruitful Territory'39 without much prejudice to the needs and 
interests of very many other human beings. Today, such exclusive rights 
would mean many people going hungry who might otherwise be fed, and 

39 The phrase is from Locke, Two Treatises, II, supra note 7 at s. 41. 
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many people living in poverty who might otherwise have an opportunity 
to make a decent life. Irrespective of the occurrence of past injustice, this 
imbalance would have to be rectified sooner or later. That is the basis for 
my argument that claims about historic injustice predicated on the status 
quo ante may be superseded by our determination to distribute the 
resources of the world in a way that is fair to all of its existing inhabitants 
in their existing circumstances. 

VIII 

There is, as I have said, a connection between the question raised in Part 
VI - Has the group G survived in the relevant sense, into the present as 
successor to grievances arising form events that took place generations 
ago? - and the question raised in Part VII - Does G have the same rights 
now that it had at the time the historic violation took place? 

The questions come together when we consider the basis of Gm's 
initial entitlement. It was based on the fact that the structure of Gi, as a 
collective entity, was oriented to Gm's organization of the means of 
subsistence for its members. The importance of Gm's entitlement is 
related not to the sheer metaphysics of Gm's existence as an enduring 
group but to the human role that it played in a particular society. Prop- 
erty rights are often defended on the grounds of the pervasive role that a 
resource comes to play in the life of its owner. An individual who takes 
possession of an object or a piece of land, and who works on it, alters it 
and uses it, makes it in effect a part of his life, a pivotal point in his 
thinking, planning, and action. He shapes it in a certain way- ploughing 
it, for example, or practicing good husbandry in his hunting over it - so 
as to allow it to perform a certain role in his life and activity, not only now 
but in the future. If someone else comes along and seizes the resource, 
then this whole structure of action is disrupted. And that is the basis of 
the injustice. 

But if this is the sort of line we take about the importance of property, 
then unfortunately our justification is going to be vulnerable to some- 
thing like historical prescription: we are going to have ajustification that 
is weakened by the historic persistence of dispossession, a justification 
that does fade over time. If something was taken from me decades ago, 
then the claim that it now forms the centre of my life and that it is still 
indispensable to the exercise of my autonomy is much less credible. For I 
must have found some way to live in the mean time; I must have devel- 
oped some structure of subsistence. And that will be where my efforts 
have gone, and where my planning and my practical thinking have been 
focused. I may, of course, yearn for the lost resource and spend a lot of 
time wishing that I had it back. I may even organize my life around the 
campaign for its restoration. But that is not the same thing as the basis of 
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the original claim. The original entitlement is based on the idea that I 
have organized my life around the use of this object, not that I have 

organized my life around the specific project of hanging on to it or 

getting it back. It is probably a little harsh to say that this is the case with 
some of the groups that are now claiming the benefit of historic repara- 
tions: that whereas Gm was a group oriented to its members' subsistence 
and treasured its property rights accordingly, G,, is a group oriented 
mainly to its historic grievances and treasures its (violated) property 
rights as a source of lingering claims against others, well aware that its 
members have now for several generations been organizing their subsis- 
tence on a different basis altogether. As I say, that's a bit harsh, as 
applied, for example, to Maori groups. But there is more than a grain of 
truth in it - certainly enough to raise questions about whether the group 
now demanding the property rights back is similar in any important 
respect to the group of the same name that, 150 years ago, was demand- 
ing that its property right not be violated. 

Again, the moral hazard objection rears its head. Some will object that 
this argument furnishes an incentive to anyone who is inclined to violate 
another's rights. The thief knows that if he steals resources and hangs on 
to the proceeds, his victim will have to reorder her life and that, once she 
does, she will no longer be in a position to claim that the stolen resources 
should be restored because of their centrality to her plans. But I do not 
see how this difficulty can be avoided. We cannot pretend that a long- 
stolen resource continues to play a part in its original owner's life when 
in fact it does not, merely in order to avoid a moral hazard. What the 
objection shows, I think, is that the normal line of argument for property 
entitlements is simply insufficient to establish imprescriptible rights. And 
I cannot conceive what would be sufficient to establish property rights in 
contested resources that were fully imprescriptible. 

IX 

It does not follow from what has been said we should attach no impor- 
tance to historic injustice of the sort that disfigured the colonial history 
of countries like New Zealand. The arguments made in Parts IV-VIII are 
directed at a particular way of thinking about that injustice and a particu- 
lar way of approaching its remediation. I have criticized the approach 
that aims, as it were, to wind the tape back to the injustice and try to 
make the world as though the injustice had never happened: I have 
argued that the counterfactuals that that involves are impossible to figure 
out (if not incoherent), and I have argued, too, that such an approach 
tries to do justice to the wrong entities (viz. modern-day successors to the 
groups that were important at the time the injustice took place) and to 
vindicate the wrong rights (rights that obtained by virtue of circum- 
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stances quite different from those of the modem world). The reparation- 
ist enterprise fails to take proper account of the fact that the people, 
entities, and circumstances in relation to which justice must now be done 
have changed radically from the peoples, entities, and circumstances in 
relation to which violations were historically committed. Some of those 
changes are a result of the historic injustice. But, as I argued in the early 
sections of the article, that does not mean they can be ignored or 
reversed. We must come to terms with each other here and now, irrespec- 
tive of how were all got here. 

Behind the thesis of supersession lies a determination to focus upon 
present and prospective costs - the suffering and the deprivation over 
which we still have some control. The idea is that any conception of 
justice that is to be made practically relevant for the way we act now must 
be a scheme that takes into account modern circumstances and their 
impact on the conditions under which people presently live their lives. 
Arguments for reparation take as conclusive claims of entitlement 
oriented towards circumstances that are radically different from those we 
actually face: claims of entitlement based on the habitation of a territory 
by a small fraction of its present population, and claims of entitlement 
based on a determination to ignore the present dispersal of persons and 
peoples on the face of the earth, simply because the historic mechanisms 
of such dispersal were savagely implicated in injustice. And yet, here we all 
are. The present circumstances are the ones that are real: it is in the real 
world that people starve or are hurt or degraded if the demands of justice 
in relation to their circumstances are not met. Justice, we say, is a matter 
of the greatest importance. But the importance to be accorded to it is 
relative to what may actually happen if justice is not done, not to what 
might have happened if injustice in the past had been avoided. 

I want to end by emphasizing two other points that qualify or clarify 
my thesis of the supersession of historic injustice. First, what I have said 
applies only if an honest attempt is being made to arrange things justly 
for the future. If no such attempt is being made, there is nothing to 
overwhelm or supersede the enterprise of reparation. My thesis is not 
intended as a defence of complacency or inactivity, and to the extent that 
opponents of reparation are complacent about the injustice of the status 
quo, their resistance is rightly condemned. Repairing historic injustice is, 
as we have seen, a difficult business, and, as a matter of fact, it is almost 
always undertaken by people of good will. The only thing that can trump 
that enterprise is an honest and committed resolve to do justice for the 
future, a resolve to address present circumstances in a way that respects 
the claims and needs of everyone. 

Second, my thesis is not that such resolve has priority over all rectifica- 
tory actions. I claim only that it has priority over reparation that might 
carry us in a direction contrary to that indicated by a prospective theory 
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of justice. Often, and understandably, claims based on reparation and 
claims based on forward-looking principles will coincide, for, as we saw in 
Part III, past injustice is not without its present effects. It is a fact that 
many of the descendants of those who were defrauded and expropriated 
live demoralized lives of relative poverty - relative, that is, to the descen- 
dants of those who defrauded them. If the relief of poverty and the more 
equal distribution of resources is the aim of a prospective theory of 
justice, it is likely that the effect of rectifying past wrongs will carry us 
some distance in this direction. All the same, it is worth stressing that it is 
the impulse to justice now that should lead the way in this process, not 
the reparation of something whose wrongness is understood primarily in 
relation to conditions that no longer obtain. 

Entitlements that fade with time, counterfactuals that are impossible 
to verify, injustices that are overtaken by circumstances - all this is a bit 
distant, I am afraid, from the simple conviction that, if something was 
wrongly taken, it must be right to give it back. The arguments I have 
made may seem to deflate a lot of the honest enthusiasm that surrounds 
aboriginal claims, and the hope that now, for the first time in centuries, 
we may be ready to do justice to people and peoples whom we have 
perennially maltreated. The arguments may also seem to compromise 
justice unnecessarily, as they shift from the straightforward logic of 
compensation to an arcane and calculative casuistry that tries to balance 
incommensurable claims. 

But societies are not simple circumstances, and it does not detract one 
bit from the importance of justice, nor from the force of the duties it 
generates, to insist that its requirements are complex and that they may 
be sensitive to differences in circumstance. It is true that in many cases 
the complexity of these issues does not diminish our ability to recognize 
acts of injustice - stark and awful - such as direct expropriation and 
genocide. The fallacy lies in thinking that the directness of such percep- 
tion and the outrage that attends it translate into simple and straightfor- 
ward certainty about what is to be done once such injustices have oc- 
curred. 'First come, first served.' 'We were here first.' These simplicities 
have always been unpleasant ways of denying present aspirations or 
resisting current claims of need. They become no more pleasant, and in 
the end no more persuasive, by being associated with respect for aborigi- 
nal peoples or revulsion from the violence and expropriation that have 
disfigured our history. 
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